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This novel institution, as a railroad commission, is without a 
counterpart as an instrument forjthe practical execution of those 
governmental powers, for the regulation and control of public 
service corporations, which courts have long since decided to 
exist, but which governments have never before been able to 
efficiently administer: 

That railroads are public highways, established, like turn- 
pikes, primarily for the benefit of the public and incidentally 
for the profit of their stockholders; that the establishment and 
maintenance of highways is a function of the State; that, in 
establishing and operating railroads, the railroad companies per- 
form functions of the State, and are therefore subject to the 
supervision, regulation and control of the State; that, in addi- 
tion to this, the business of a railroad company is affected with 
a public interest, and is, for that reason also, subject to regula- 
tion and control by the State, irrespective of the fact that such 
business is a function of the State itself — these are propositions 
which may be regarded as fully settled law. 

On the other hand, that the ownership of railroads is private 
property, and, as such, entitled, both legally and morally, to 
protection from confiscation either as to its corpus, or as to its 
earnings resulting from the performance, for reasonable}charges, 
of the public duties to which it has been dedicated; that there- 
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fore the State’s rightful power to prescribe duties, fix charges 
and make regulations for railroad companies, is limited to the 
bounds of reasonableness and justness — these are propositions 
equally well established by the courts. 

A sound and wise public policy would doubtless go still 
further, and, bearing in mind that the governmental function 
of establishing and operating highways —at least, as to that 
species known as railroads — can doubtless be better executed 
vicariously, through the agency of railroad companies, than 
directly by the State itself, it might well be thought best, for the 
good of the country, that, in regulating and controlling rail- 
roads, the State should encourage their growth and improve- 
ment by permitting their owners to make as much profit out of 
them as is possible, consistent with the impartial and efficient 
service of the public at reasonable rates; and that, instead of 
imitating the example of those railroads whose measure of 
charges to the public is ‘* the utmost that the traffic will bear’’, 
the State should, in a spirit of equity and liberal public policy, 


not impose upon the railroads rates and regulations ‘the - 


utmost that they can bear,’’ but only such as are necessary 
to secure the public reasonably efficient public service, facil- 
ities and conveniences, impartially rendered and at reasonable 
rates. 

A railroad is naturally and necessarily a monopoly. Practi- 
cally no two roads can exist along the same line; therefore the 
location of one road keeps out every other road from the same 


territory. For this reason it follows that, if a railroad fails in‘ 


furnishing to its patrons any service, facility or convenience 
usually furnished by railroads, and which some other railroad 
company, occupying the same location, might have furnished 
them, then, to that extent, it is acting the part of the dog in the 
manger — not giving the service itself, and, by its presence, 
keeping out any other road that might give it. To this extent, 
such a company would be abusing its powers as an agency of the 
State, and perverting its use of the governmental power of eminent 
domain (by which alone it can either establish or operate its road ) 
from the service of the public, to their injury and oppression. It 
is not only the right, but the highest duty, of the State, to see 
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that its agents are guilty of no such misuse of the powers with 
which they are intrusted primarily for the good of the public. 

Even though all proper services are rendered by a railroad 
company, still it may immeasurably abuse its powers and op- 
press the public, by making unreasunable charges for its ser- 
vice. Against such abuse, the individual is equally as helpless 
as in the case last mentioned, for the transportation charges which 
he pays are no more the subject of private contract in which he 
can protect himself, than are his taxes. In fact, railroad 
charges are somewhat in the nature of public dues, exacted from 
the individual in proportion to the use he makes of the public 
highway (the railroad) established and operated by an agency 
of that government which he is obliged to support with his 
property and defend with his life. This government owes it to 
him, therefore, affirmatively to see that these dues are not made 
extortionate or oppressive. 

Finally, a railroad may, in general, furnish all reasonable 
services and facilities, and may make reasonable charges there- 
for, and yet the public may be ruinously oppressed by such roads 
making unjust discriminations in such service, facilities or 
charges, whereby the powers which were given it by the State 
for the impartial service of all the people, are used by it for the 
undoing of some and the inordinate upbuilding of others. This 
abuse does not consist merely in refusing reasonable facilities or 
in making unreasonable charges, but is practiced just as frequently 
and just as injuriously by giving better facilities and better rates 
to a favored patron or community, than to others similarly situ- 
ated; for, as was said by the Supreme Court of the United 
States, a charge, though reasonable in itself, is nevertheless 
extortionate, if other persons similarly situated are charged 
less — and the same might be said of any service, facility or 
convenience, which, though reasonable in itself, would be un- 
reasonably insufficient if other persons similarly situated should 
be furnished with better. 

These, then, are the three great particulars in which the peo- 
ple are in danger of oppression from the railroad companies, and 
in which it is not only the right, but the bounden duty of the 
government to protect its citizens by adequate and effective 
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supervision, regulation and control of railroads and their opera- 
tion, to wit: Adequacy of service, Reasonableness of charges, 
and impartiality in both services and charges. 

To accomplish great good requires great power, which, how- 
ever, necessarily embraces equal potentiality for evil; and thus 
it generally happens that, just in proportion as a thing becomes 
beneficial, it also becomes dangerous. The private control of 
turnpikes is less dangerous to the country than that of railroads, 
merely because railroads are more beneficial to the country than 
are turnpikes. The greatest human agency yet devised for the 
advancement of civilization, the creation of prosperity, the 
spread of enlightenment, and the upbuilding of national strength, 
is the railroad; and, in the very power of railroads to accomplish 
these results, lies the danger to the country from their unre- 
stricted control, by private persons. No military occupation 
could more effectively dominate a country than the unfettered 
control of its transportation facilities. In proportion as the 
railroads have contributed to the business prosperity of a com- 


munity, in the same proportion is such prosperity dependent . 


upon the railroads; and, in proportion as the business of a com- 
munity is dependent upon the railroads, in the same proportion 
is such business at the mercy of the railroads unless protected 
by the State. 

Thus, if we cripple our railroads, we impair our prosperity ; but, 
if we fail to regulate and control our railroads, they will devour 
the very prosperity which they have helped to create. Like 
fire and water, railroads are invaluable servants, but destructive 
masters. 

Three theories, only, have ever been advanced for the protec- 
tion of the public from railroad abuse: first, Competition among 
the railroads; second, Government Ownership; and third, Gov- 
ernment Regulation and Control. 

Of these, the first has proven utterly delusive. Even if every 
railroad in the country were owned and operated by an inde- 
pendent company, still, competition would be an entirely 
inadequate protection to the public. The great majority of 
people and of communities have, and ever will have, but one 
railroad, and therefore not only could never have the benefit of 
competition, but would always be forced by the railroads to bear 
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the burden of all losses sustained by the roads at the few points 
where there may possibly be competition. Furthermore: com- 
petition, as a protection to the public, must act automatically, 
and, at best, its operation can only affect géneral results — it 
can never afford protection against individual instances of 
oppresssion. 

The natural and inevitable tendency of human instincts, as 
developed in trade and commerce, is to destroy competition and 
to create monopoly. This is no more true now than it has been 
from the beginning. Before the days of steam and electricity, 
the physical difficulties obstructing co-operation on a large scale 
made large monopolies practically impossible. In modern times, 
however, these physical obstacles have been entirely surmounted, 
and two men situated on opposite sides of the globe can to-day 
co-operate almost as readily as if they lived in the same village. 
The inevitable consequence of this is, that the natural tendency 
of all trade and commerce toward monopoly is given a free hand, 
with the inevitable result of the tremendous ** trusts’’ and monop- 
olies with which the public has to deal to-day. Thus it trans- 
pires that even such competition as ever did, or ever could, 
exist among railroads has already practically disappeared. 
Consolidation seems to be the natural, if not inevitable, con- 
sequence of improved facilities for manufacture and inter- 
communication. In other words, it is apparently an unavoidable 
concomitant of that material progress which has so distinguished 
the modern, from all former, times. 

As a general thing, it is the part of wise statesmanship to 
guide and control, rather than to obstruct or turn back, the car 
of progress; for, with all of its evils, modern consolidation, 
even in the transportation business, is not without its accom- 
panying good. In such a matter as transportation rates (which 
enters into every calling and forms the basis of all business 
calculations and operations), stability and uniformity are of the 
first importance. These could never have been achieved under 
the mere operation of competition, no matter how free or how 
great. ‘The wonderful improvements in the transportation 
system of this country could never have been accomplished 
under independent ownership and operation of every little line 
of road as it was originally constructed, and, after all, it may 
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be a question for thoughtful men to ponder, whether we have 
not, in railroad consolidation as it now exists, gained as much 
in efficiency of service as we have lost in the fanciful protection 
of competition. 

However, the business consolidations of modern times, par- 
ticularly among railroads, have created an entirely new condi- 
tion of affairs, which requires new governmental agencies to 
deal with. It is undoubtedly wise, by obstructive measures, to 
prevent, as far as possible, great business consolidations in- 
creasing more rapidly than governmental machinery is perfected 
for their regulation and control; but to depend upon such 
competition, as can be maintained by artificial means, as the 
ultimate, or approximately sufficient, security of the people 
against abuses by ‘* trusts and monopolies ’’ is the veriest delu- 
sion. Monopolies of all kinds undoubtedly have great power 
for good; but they have equally great power for evil. There- 
fore, in proportion to their strength, increases, not only the 
danger from them, but also, the difficulty of controlling them. 
As the monopoly grows great and strong, every contest 
between it and the individual citizen becomes more and more 
unequal, until it practically ceases to be a contest at all —the 
individual being practically at the mercy of the monopoly. It 
is for this reason that, from time immemorial, those businesses 
which have always been monopolies, such as ferries, mills, com- 
mon carriers, etc., have been regulated and controlled by the 
State, it having always been recognized that the State alone was 
capable of adequately dealing with them. 

If such was true of those petty monopolies of former days, 
much more is it true of the gigantic monopolies of modern 
times, to say nothing of the fact that, in railroad matters, these 
monopolies are actual agencies of the State itself, dependent for 
their existence upon governmental powers, which they have 
been authorized to exercise for the public good. As to these 
railroad companies, which are both agencies of the State and 
natural monopolies, it is worse than idle for the State merely to 
proclaim general laws for their control, leaving the individual to 
invoke and enforce those laws for his own protection in the or- 
dinary courts of law. The contest is too unequal: it is but the TT 
hopeless struggle of a pigmy with a giant. The State, there- 
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fore, which has armed and equipped these great companies 
with the powers which they exercise, and intrusted them with 
the performance of a part of the State’s own duty to her citi- 
zens, owes it as a simple act of justice, as her bounden duty, 
to (herself, and of her own motion) exercise a supervision and 
control over these agencies of hers, and to, herself, administer 
the laws which she may make for regulating the performance 
by them of their public duties. 

Clearly, the State is morally responsible to its citizens for any 
abuse of those powers with which 7¢ has clothed the railroad 
companies, especially as the State itself was intrusted by the 
people with those same powers only for the benefit and protec- 
tion of all its citizens without distinction. 

When a mob of men commits a riot, the State does not sit 
idly by, depending upon each individual citizen to bring his pri- 
vate action against the rioters for assault and battery or other 
trespass; but, of her own motion, interposes her own strong arm 
to vindicate and enforce her laws against breaches of the peace. 
Thus, when a transportation company violates the laws made 
for the regulation and control of its public duties, the State 
should not depend upon individuals asserting their private 
causes of action for a public wrong — because, all service by a 
railroad to its patrons being a public service, every breach of 
that service is, in a sense, a public wrong — but should inter- 
pose, of her own motion and with her own administrative 
machinery, to vindicate her own laws and to punish the dere- 
liction of her own agent. 

Competition, then, as a protection to the public against rail- 
road domination and oppression, being a mere delusion, having 
never been efficient and having now practically ceased to exist, 
the question of providing such protection has narrowed itself 
down to two possible methods — State Ownership, and State 
Regulation and Control — the former is advocated by those of 
socialistic tendencies, the latter by the conservatives. That one 
or the other of these remedies is inevitable, would seem to be 
manifest, because no free people could exist without adequate 
protection of some sort against those who control their trans- 
portation facilities. The former method is being tested in 
Europe, the latter is undergoing its probation in America. 
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Thus far, our experiments, both in State and Federal govern- 
ment, have been far from satisfactory. The result is that the 
advocates of State ownership, among whom are many able, 
thoughtful and patriotic men, have urged the more strongly 
their method of dealing with the situation, as being the only one 
from which actual protection and relief can be expected. 

On the other hand, the advocates of State regulation and 
control have believed that the unsatisfactory results of this 
method of dealing with the railroad problem — both as to State, 
and interstate, traffic—do not proceed from any deficiency 
in the legitimate powers of government to adequately handle 
the situation; but are produced solely by the unsuitable 
machinery employed. The courts have fully established the 
theoretical possession by the State of the amplest powers for 
the regulation and control of railroads in such a manner as to 
afford the public the fullest relief and security, and, at the same 
time, give to the property interests represented by the railroad 
every reasonable and just protection. 

The question then was, not the enlargement of the powers of 
government, nor the assertion for it of any new or strange func- 
tion of a paternal or socialistic character; but, on the contrary, 
without adding one jot or one tittle to the powers and functions 
which have long been conceded as properly belonging to gov- 
ernment, the only thing needed was to provide suitable, work- 
able and efficient machinery for the exercise of those conceded 
powers and the performance of those concededly legitimate func- 
tions. To the supply of such machinery, the late Constitutional 
Convention of Virginia addressed itself, in the spirit of conserva- 
tism, with the hope that thereby the State might be saved from 
the tyranny of unrestricted railroad domination on the one 
hand and the corruption and incompetency of State ownership 
on the other. ; 

State regulation and control must, of course, be effected by 
law. Laws must first be enacted by the legislature, then con- 
strued by the judiciary, and, finally, be enforced by the execu- 
tive or administrative department. It is but natural, then, that 
the utter unfitness of the slow and cumbrous machinery of the 
general legislature for dealing with abuses in the operation of 
railroads was the first difficulty encountered in the attempt to 
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effect State regulation and control. This difficulty first sug- 
gested the ‘‘ railroad commission’’, as an instrumentality of 
government, and the most advanced of these commissions ulti- 
mately supplied this difficulty in the /egislative machinery of 
government. In the meantime, however, it had developed 
that the ordinary judicial machinery was as utterly insufficient 
to meet the requirements of railroad regulation and control, 
as the ordinary /egislative machinery had been found to be. 
The new corporation commission of Virginia is the first attempt 
to provide new judicial, just as the former commissions had 
provided new /egislative, machinery, specially designed for 
executing the function of State regulation and control of rail- 
roads. As above stated, none of these commissions involve the 
granting or assertion of any new or strange powers of govern- 
ment, but merely the establishment of new and more suitable 
machinery for the efficient exercise of governmental powers 
already existing. 

The regular general legislature of a State, usually containing 
a membership of several hundred, whose personnel is evanescent, 
meeting only once in one or two years, sitting in two chambers, 
remaining in session but a few weeks, moving slowly and with 
difficulty as must all large and cumbrous bodies, and having 
the entire legislative and fiscal business of the State to attend 
to, is necessarily unable to acquaint itself with the technical 
details of railroad transportation and keep up with its constantly 
changing conditions, to prescribe rates of charges in their 
infinite variety, or to provide remedies for the multitudinous 
classes of railroad abuses—and this would be true, though 
every member of the general legislative body were a Solomon 
redivivus. 

When these general legislative bodies began to address them- 
selves in earnest to the regulation and control of railroads, the 
first need they experienced was full, accurate and technical in- 
formation of the facts and conditions to be dealt with. This 
led to the creation of the ‘* advisory commission’’, whose 
functions were to overlook and inspect the working of railroads, 
to hear complaints, to search out defects in the system, to 
report abuses, and to recommend remedies therefor; but no 
power was given such commission to afford any relief. The 
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first Massachusetts commission is generally taken as a type of 
this kind of commission; and upon this plan was designed the 
Interstate Commerce Commission, and the commissions of 
several States, including the former Railroad Commission of 
Virginia. 

These ‘* advisory commissions ’’ served a very useful purpose 
in collecting statistics, giving publicity to wrongs, and in direct- 
ing systematic, earnest and careful study of the railroad 
problem; but, though many wise and salutary regulations and 
requirements were enacted, as results of the facts made known, 
and the recommendations suggested, by these ‘* advisory com- 
missions *’, yet, as an actual protection of the people from rail- 
road oppression, these commissions were utterly impotent. 

However, the ‘advisory commission’’ was at least a step 
in the right direction, and served to bring the public up to the 
next difficulty to be overcome in the path of State regulation. 
It was realized that the general legislature, by reason of its 
ponderous machinery, its slowness of action, and the readiness 
with which such action could be delayed or defeated, was utterly 
incapable of adequately dealing with the evils brought to light, 
or of supplying the remedies suggested, by the ‘‘ advisory com- 
mission.” The vast superiority of the railroad managers over 
the general legislature in mobility and quickness of action, 
enabled them to design and execute plans to evade the law, 
faster than the legislature could establish new laws to defeat 
their new plaps. The contest between the legislature and these 
railroad managers was not unlike an elephant charging a pack 
of terriers, or the proverbial attempt of the Irishman to catch 
the flea. 

To overcome this difficulty, the ‘* Administrative Commis- 
sion’’ was designed. This was the old ‘‘Advisory Commis- 
sion’ clothed with the additional powers to prescribe charges 
and regulations for railroads, to require them to establish and 
maintain reasonable and just service, facilities and conveniences, 
and to resort to the courts to enforce its orders. The railroad 
commissions of Iowa, Georgia and North Carolina, are fair 
samples of the most efficient and successful commissions of this 
class, which were vast improvements upon the old ‘ advisory 
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commissions ’’, and accomplished a great amount of good; but 
still the demands of the situation were far from being satisfied. 

The defects in the old legislative machinery had been thus sup- 
plied, in the ** administrative commission ’’, by the creation of a 
small, unicameral, special legislature, composed of expert men, 
in constant session, authorized to legislate only on the regula- 
tion of railroads, and, by reason of its simple and specially de- 
signed machinery, capable of as prompt action as are the railroad 
managers themselves, and able to make new laws as fast as those 
managers could devise new shifts. But the inability of the old 
judicial machinery to meet the demands of railroad regulation, 
became more manifest than ever; and this defect remained 
wholly unremedied. Such was the status of the Railroad Com- 
mission problem, when the late Virginia convention addressed 
itself to the subject. 

The prescribing of charges or regulations for railroad com- 
panies, is a legislative function, irrespective of whether it be 
done by the general legislature, a railroad commission, or any 
other agency of the State. The right to exercise this function 
is limited by the bounds of reasonableness. Should the charge 
or regulation prescribed be unreasonable, it is unconstitutional 
and void. As to whether it be, in fact, unreasonable, is a judi- 
cial question. The right of protection against unreasonable 
(and, therefore, unconstitutional) regulations, is one of which 
no person may be deprived, save by due process of law, the 
administration of which process is a judicial function, with 
which neither the general legislatures nor the ‘+ administrative 
commissions ’’ were clothed. From this it resulted that, before 
any rate or regulation prescribed by a legislature or a commis- 
sion could be enforced against an unwilling company, such rate 
or regulation had to undergo a test of its reasonableness in the 
ordinary courts, with all their proverbial slowness of procedure, 
delay of continuances, appeals, etc., so that it was often several 
years before the final decision was reached; by which time the 
conditions existing at the beginning (to which alone the rate or 
regulation was suited) might have entirely changed and the rate 
or regulation, established after so much trouble, labor and ex- 
pense, be found either inapplicable or inefficient. 
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Even should the courts decide such questions with the greatest 
promptness, the railroads could still obstruct, and, to a great 
degree, defeat the regulation, by withholding from the commis- 
sion evidence sufficient to defeat some more or less material part 
of the regulation, and then producing such evidence, for the first 
time, before the court; when, if successful, the court was power- 
less to correct the error, however small, and could only send 
the whole regulation back to the commission for proceedings 
de novo, with possibly a like result and indefinite delay. 

Let us suppose, however, that there was no question about the 
constitutionality of a regulation or rate prescribed by the com- 
mission, still the commission had no power to enforce such regu- 
lation or rate, because the question of its violation was a judicial 
question, which the commission, having no judicial powers, could 
not determine; the commission was obliged, therefore, in order to 
enforce its own regulations and requirements, to bring and pros- 
ecute suits in the various courts of the State, for alleged violations 
of them: this led to further delay, expense and inefficiency. 

Often, the violations or disregard of the commission’s regu- 
lations and rates would be so numeroys as to make it impossible 
for any one commission to prosecute each offense in the various 
courts; and so they would go unpunished, unless prosecuted by 
individuals, who could rarely afford to do so. 

These and other similar difficulties have defeated the efficiency 
of many railroad commissions clothed with the amplest legisla- 
tive and executive powers. They constituted the chief obstacles 
which stood between the point to which the best commissions 
had been brought, and the ultimate goal of satisfactory State 
regulation. To the overcoming of these obstacles, and the 
completion of the last stage in the evolution of State regulation 
of railroads, the Virginia Convention directed its efforts. 

The enactment of every law implies necessarily the decision, 
by the enacting body, that such law is valid, and therefore the 
affirmative decision, by such body, of every question upon which 
such validity depends. But, while these questions are all judi- 
cial, the decision of them by ordinary legislative bodies is non- 
judicial, is not arrived at by due process of law, and is therefore 
not binding upon anyone. Thus the passage of a railroad regu- 
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lation by the general legislature necessarily implies the decision 
by the legislature that such regulation is reasonable, because, 
upon its reasonableness depends its constitutionality — its 
validity: but though the question of its reasonableness is a 
judicial one, the implied decision of that question by the leg- 
islature is non-judicial, being arrived at without due process of 
law; such decision is therefore not binding upon any one, and 
can be collaterally attacked, as it were, in any court, in which 
class of tribunals alone can such questions receive a judicial de- 
cision—that is, a decision binding upon the parties. This is 
equally true of regulations passed by a railroad commission 
(other than the new Virginia commission), which is only a 
petty legislature with special powers. 

Now, in all matters pertaining to railroad regulation, prompt- 
ness and vigor of action are absolutely essential —in such matters, 
the ordinary ‘‘ law’s delay ’’ is utterly fatal. If, then, all ques- 
tions affecting the validity of a charge or regulation prescribed 
by the commission, could be definitely and conclusively settled 
at the time such charge or regulation is prescribed, a vast 
improvement would be accomplished in the efficiency of the 
machinery for State regulation. Not only would there be 
saved the long time and expense of testing such validity by the 
ordinary proceedings through the courts, but, if there be any 
real defects in the proposed charge or regulation, the railroad 
would, at its peril, be obliged to point them out to the commis- 
sion while the prescribing of such charge and regulation was 
under consideration, so as to have the defects therein corrected 
at the start, instead of holding back its evidence until the case 
comes up in court and then bringing it forward for the first time 
to overthrow a regulation which might have been corrected by 
the commission at its inception. 

How, then, could the decision of the commission upon the 
validity of a regulation, and upon every point necessarily 
involved therein (which decision is necessarily implied in the 
very act of prescribing such regulation) be made binding upon 
the parties, so that it cannot be afterwards attacked in the 
courts — so that the validity of such regulation may not after- 
wards be questioned? This was the proposition. 
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The essential characteristic of a judicial decision, and upon 
which its conclusiveness depends, is that it is arrived at only by 
due process of law, which means that the party affected must be 
duly notified, must havea fair hearing as of right, must have pro- 
cess to compel the attendance of his witnesses, must be allowed 
the benefit of counsel, etc., etc. Now, in every enactment of a 
regulation by a legislature or a commission, all these privileges 
are, as a fact, allowed to persons as a matter of grace; if, then, 
it merely be provided that such privileges be allowed them 
as a matter of right, the requirement of due process of law 
would be met, and the implied decision of a regulation’s 
validity would thereby become a judicial decision (although 
still implied rather than expressed), and thus be conclusive upon 
the parties. This could not be done as to general laws, enacted 
by the general legislature, because the parties to be affected 
would be too numerous and uncertain to be notified; but, as to 
railroad regulations, nothing would be simpler than for the com- 
mission to summon each railroad to be affected by a proposed 
regulation, and give to it a judicial hearing upon all questions in- 
volving the validity of such regulation, while its enactment is 
under consideration. If defects in such validity be thus brought 
to light, the regulation could be amended so as to cure such de- 
fects before it is finally enacted; but if such defects are not 
shown, or, being shown, are corrected, then the regulation could 
be enacted and thereafter its validity could not be questioned, 
because it would already have been inquired into by due process 
of law binding upon the parties and conclusively settled by the 
affirmative decision necessarily implied in its final enactment. 

Aside from a few minor questions of regularity of proceed- 
ings, by far the chief question involved in the validity of a rail- 
road regulation or rate, is its reasonableness; therefore, an 
inquiry into the validity of such rate or regulation, is practically 
limited to an inquiry into the judicial question of its reasonable- 
ness. In the process of prescribing and enacting such rate or 
regulation, the questions of its wisdom, propriety, efficiency, 
etc., are legislative questions, which the commission is of course 
obliged to consider and decide. Now, the judicial question of 
validity is so closely allied to, and interwoven with, the legislative 
questions of wisdom, propriety, efficiency, etc., that it is im- 
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possible to intelligently consider the one without having an ade- 
quate view and comprehensive understanding of the others. 
Hence it follows, that this commission of three men, specially 
experienced in the consideration of such subjects, is, at the time 
of considering the legislative questions of wisdom, propriety, or 
efficiency of a regulation, peculiarly the appropriate tribunal to 
also consider and determine the cognate (though judicial) 
question of its reasonableness. 

No express decision need be rendered upon either the legisla- 
tive, or the judicial, questions involved; but the affirmative 
decision of them all, necessarily involved in, and implied by, the 
act of prescribing the regulation or fixing the rate, is sufficient. 

These views, then, were adopted by the Virginia Convention, 
which provided that whenever the commission should under- 
take to prescribe any rate, regulation or requirement, it should 
first summon the railroad or railroads to be affected thereby to 
appear before the commission upon a given day, and show cause, 
if any they could, why the rule or regulation in question should 
not be prescribed. Process is required to be afforded such rail- 
road orrailroads, for compelling the attendance of their witnesses ; 
the right to be represented by counsel is given them; and every 
opportunity and protection is afforded them as a _ matter 
of right, to secure to them not only substantial justice 
but as full, complete and formal process of law as in 
apy regular court of justice. In other words, the commis- 
sion, before finally prescribing any rate, regulation or require- 
ment, is obliged to inquire into the question of its reasonable- 
ness and validity, by the same due process of law, against the 
railroads to be affected thereby, as such inquiry could be made 
by a regular court of law after such rule, regulation or require- 
ment had been finally enacted. The affirmative decision of the 
commission upon such questions of reasonableness and validity, 
which is necessarily implied in the final enactment of the regu- 
lation, is then made conclusively binding upon all the parties, 
and not open to collateral attack. 

Due process of law does not necessarily involve the right of 
uppeal; but, with a lively appreciation of the important property 
rights involved, the Virginia Convention, while providing for 
the commission’s making, conclusively, both a judicial and leg- 
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islative decision in the one act, as above explained, was careful 
to provide for an appeal, as of right, to the Supreme Court of 
Appeals, from such implied judicial decision; but, upon such 
appeal, no new evidence is permitted to be introduced which 
was not before the commission, nor is any other tribunal, ex- 
cept the Supreme Court of Appeals upon appeal, permitted to 
question the validity of any rate or regulation prescribed by 
the commission. 

Heretofore, when a court would find a rate to be unreasona- 
ble, it would condemn the whole rate and send it back to the 
commission to do its work all over again; by the time this 
could be done, the conditions to which the first rate was adapted 
might have entirely changed, and so the whole proceeding be 
without practical result. It will be perceived, however, that, 
practically, no rate can be unreasonable in toto, and therefore it 
ought not to be condemned in foto. It is only to the extent 
that it is unreasonable, that it should be condemned; and it is 
almost impossible to ascertain that a rate is at all unreasonable, 
without at the same time ascertaining the extent to which it is 
unreasonable. There is no good reason, therefore, why the 
appellate court, upon condemning a rate as unreasonable, could 
not, at the same time, state in its order the extent to which it is 
unreasonable, and then and there make the necessary correction 
itself, without incurring the additional delay of sending it back 
to the commission to be prescribed anew. The Virginia Con- 
vention therefore provided that, when a rate fixed by the com- 
mission should be found unreasonable by the Supreme Court 
upon appeal, that Court should, in its order, make the correction 
necessary to bring such rate within the bounds of reasonable- 
ness. Recognizing, however, that changes in the conditions of 
transportation are great and rapid, it was provided that such 
corrected rate should only be enforced and given the effect that 
it would have had if it had originally been enacted and put in 
force in its corrected form; for it might well be that, because 
of such changed conditions, the corrected rate, though a proper 
one as of the time of its original enactment, would not be a 
proper one as of the time of its correction. Should any rail- 
road desire to suspend the operation of a rate fixed by the com- 
mission, pending an appeal thereon, it is required to give bond 
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to pay back all sums which it may collect pending the appeal, in 
excess of the amount ultimately determined to be proper. 

All such refundings for which the railroad may thus become 
liable, are collected by the State on such bond, and distributed 
to the persons entitled thereto, without cost to them — the 
necessary accounts therefor being kept, pending the appeal, by 
the Commission upon daily or weekly reports which the railroad 
is required to make to it. 

The many difficulties resulting from a commission’s having to 
resort to the courts to enforce its orders, could be readily cor- 
rected by conferring full judicial powers upon the commission 
to enforce its own orders. This therefore was done with the 
new Virginia commission, which, by a proceeding similar to a 
rule in chancery, may bring any offending company before it, 
and, proceeding by due process of law, fine such company such 
sum as it deems proper, within the limits fixed by law, for dis- 
obedience to any of its orders. 

From this proceeding, also, as well as from all judicial 
decisions of the commission, an appeal lies to the Supreme 
Court of Appeals, for the more ample protection of the rail- 
roads from any abuse of power by the commission. But, in 
the nature of things, no appeal can lie from the exercise by the 
commission of its /egislative discretion; and in order therefore 
to prevent abuses in this line, paramount authority is reserved 
to the general assembly to legislate on all matters (except 
fixing rates and the classifications on which they are based), so 
that it is always in the power of the general assembly to 
correct any neglect or abuse of its legislative functions by the 
commission. 

As to rates and classifications of traffic, it is of course phys- 
ically impossible for the General Assembly to fix rates speci- 
fically and in detail, and so, the Commission is given exclusive 
authority in these matters, subject only to their correction by 
the Supreme Court of Appeals, in the matter of the reasonable- 
ness and validity of the rate or classification prescribed. In 
the case of rates and classifications of traffic, it is believed that, 
if they are kept within the bounds of reasonableness, no abuse 
of mere /egis/ative discretion is practically possible. 
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Realizing that, to properly and efficiently regulate and control 
its railroads, requires the exercise by the State of all three of 
its legislative, judicial and executive functions, and that none of 
the old machinery for the exercise of any one of these func- 
tions is adequate for the demands of this particular service, the 
Virginian Convention provided, in the State Corporation Com- 
mission, a new machine or instrumentality of government, 
specially designed and constructed to meet the peculiar require- 
ments of the service for which it was intended and to deal with 
the new conditions which the modern railroad situation presents. 
This Commission is clothed with all the legislative, judicial and 
administrative powers necessary for the vigorous and complete 
execution of its duty to regulate and control the operation of rail- 
roads. Within the limits of those matters which pertain to such 
regulation and control, this Commission is a miniature govern- 
ment, complete within itself, and is not obliged to call, or depend, 
upon any other department or instrumentality of government 


for aid in the performance of its duty to regulate and control - 


the railroads. At once it is an administrative body, to constantly 
supervise and inspect the working of the railroads, to bring 
to light abuses, to study the subject of transportation, the needs 
of the public and the efficiency of the service; it isa full-fledged 
legislature, for the enactment of all permissible rules, regulations 
and requirements for railroad companies; and it is a completely 
equipped court, to pass conclusively upon the validity of those 
rules, etc., at the time of their enactment, and to enforce 
obedience to them after their enactment. But while this Com- 
mission is not dependent upon any other branch of the govern- 
ment for assistance in the performance of its duties, yet an 
ample and salutary supervisory power and control over said 
Commission, in order to prevent abuses by it, is reserved to the 
general government through the Supreme Court of Appeals and 
the general legislature. 

Should it be objected that the amplitude of these powers 
would render the Commission very dangerous should the per- 
sonnel of the Commission prove incompetent or corrupt, the 
reply is, that this would be true of every instrumentality of 
government; for no more terrible engine of oppression could be 
conceived of in any State having even the outward forms of a 
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free government, than a court of final resort whose judge was 
either incompetent or corrupt. The railroad interests are in 
less danger from this Corporation Commission, than from any 
court in the land, not only because the Commission is more 
familiar with the technique of railroad matters than any judge 
could be, but because every single judicial act of this Commission 
(regardless of the amount involved) is appealable to the Court 
of Appeals — which is not true of proceedings in any other 
court in the State. The public is in no additional danger from 
this Commission, because, as matters formerly stood, all of the 
legislative discretion vested in this Commission (except that 
vested in the General Assembly, which latter has not been in- 
terfered with), was exercised by the railroad managers them- 
selves, and it is confidently submitted that, in measuring the 
extent of their duty to the public and in deciding controversies 
between themselves and the public, no judge or tribunal more 
unfavorable to the public could by possibility be selected, than 
the railroads themselves. 

Thus it will be seen that, while this new Commission has been 
clothed with legislative, judicial and executive powers, and 
made capable of the promptest and most vigorous execution of 
them all, to the end that State regulation and control of rail- 
roads may be actual, effective and complete; yet, at the same 
time, every possible safeguard has been provided against the 
abuse of those extraordinary powers, so that no class of prop- 
erty in the State has more protection and security than railroad 
property, and, in no State, are the public, and particularly the 
shippers, more fully and effectually protected against railroad 
abuses and oppression, than in Virginia. 

It remains now to be determined, by actual experiment, 
whether the people, without injustice to any private rights, or 
detriment to the public welfare, can be adequately protected 
from railroad abuses, by Government Regulation and Control, 
or whether, as some contend, the only effective remedy for 
those great evils in the matter of transportation which we all 
recognize, is Government Ownership of railroads —a remedy 
which many of us fear would be worse than the disease. 


A. Caperton Braxton. 
STAUNTON, Va. 
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THE SUCCESSION OF THE VICE-PRESIDENT UNDER 
THE CONSTITUTION— AN INTERROGATION. 


It is a fact arising from the circumstances surrounding the 
adoption of the Federal Constitution and from the very nature 
of the precious document itself that, from the adjournment of 
the Constitutional Convention to the present day, it has stood in 
the fierce light of unintermittent scrutiny. The needs of the 
young nation, pressing sorely upon it by reason of the lamen- 
table failure of the Articles of Confederation as a basis of gov- 
ernment, prompted every patriot to make a minute and careful 
study of the system proposed by the Convention, and its merits 
and demerits were well-nigh the sole topics of discussion in 
State conventions, public meetings and in private conversation 
from Nova Scotia to Florida for many months. When the 
Constitution became effective, all the details of the vast machin- 
ery of government were referable to it for regulation; the most 
unimportant rights of the citizen were supported by its wise and 
salutary provisions; and hundreds of courts have ever since 
busied themselves in applying it to the solution of governmental 
problems and the regulation of private affairs. 

Notwithstanding this incessant probing into the very heart of 
the Constitution, there is one portion of it which has been almost 
entirely free from examination and comment, and that portion 
embraces the various clauses having a bearing upon the succes- 
sion of the Vice-President to executive duty in case of the 
removal, death or resignation of the President or of his 
inability to perform the functions of his office. Five 
times have Vice-Presidents been called upon to occupy the room 
left vacant by the death of their superiors, and considering the 
seeming uncertainty of the Constitutional provisions controlling 
such cases, it is strange that each one has not found it necessary 
to meet an attempt to deny him the right to the Presidency — 
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not the right to discharge the duties of the office, for the Con- 
stitution plainly and unequivocally gives that, but the right to 
the title of President. That right is far from being as plain as 
the right to succeed merely to the performance of the duties of 
the office, and a very respectable brief may be made up in 
derogation of it. 

The right of a Vice-President to the office of President upon 
the death of the latter depends upon a close grammatical con- 
struction of one sentence of the Constitution. There are other 
parts of it which strongly point to the conclusion that he suc- 
ceeds merely as Vice-President, and in the discharge of a duty 
imposed upon that officer. The part of the Constitution under 
which the Vice-President may become President is found in the 
sixth paragraph of Section one of Article two and is as follows: 
‘* In case of the removal of the President from office, or of his 
death, resignation or inability to discharge the powers and duties 
of the said office, the same shall devolve on the Vice-President.”’ 
A careless glance at this language impels the question, What 
devolves on the Vice-President, the office, or its powers and 
duties? but a closer scrutiny furnishes the answer: It is the 
office that ** devolves,’’ for the word *‘ same ’’ modifies or quali- 
fies the word office,’’ not the words ‘* powers ’’ and duties.’ 
But, notwithstanding this conclusion, the remark that the matter 
is not as plain as it might be cannot be forborne. Instead of 
the clause ‘* the same shall devolve on the Vice-President,’’ how 
much clearer would have been the words ‘* the Vice-President 
shall become President.’’ Such a direct expression is especially 
to be wished for in the light of other parts of the Consti- 
tution. 

Aside from the matter of mere grammatical construction,. 
there is food for reflection on this head in the clause which has 
been quoted, and it should be further considered before other 
parts of the Constitution are examined. Suppose the * inabil- 
ity ’’ or disability covered by the provision be, in a given case, 
merely temporary. Suppose some President shall become 
insane immediately after his inauguration and shall remain so- 


for two or three years. Will it then become the duty of the 
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Vice-President to perform the functions of the Presidential 
office? Clearly it will. Then, while the insanity continues, 
will the Vice-President be President or still only Vice-President? 
Surely the latter, for the President is still alive, and is, conse- 

quently, still the holder of the office. His title to it can only 
end by his removal, death or resignation. He cannot be re- 
moved pending his insanity except on conviction of treason, 
bribery or other high crimes and misdemeanors. He has not 
resigned, and an attempted resignation would be a nullity. If 
the Vice-President remains Vice-President under these condi- 
tions, how can he be else in case of the death of the President? 
The office or its powers and duties’‘* devolve ’’ on him as fully 
in the one case as in the other. 

Immediately following the clause to which reference has been 
made the Constitution proceeds, ‘*‘and the Congress may by 
law provide for the case of removal, death, resignation or ina- 
bility, both of the President and Vice-President, declaring what 
officer shall then act as President, and such officer shall act 
accordingly, until the disability be removed, or a President shall 
be elected.’’ It is too clear for argument that the officer desig- 
nated by Act of Congress under this clause cannot become 
President. He is only to act as President, and merely until the 
removal of disability or until a President be elected. Does not 
this plain clause tend to explain the one preceding it and give 
some countenance to a belief that the framers of the Constitu- 
tion intended no man to be President of the United States 
unless he were the choice of the people for that office? 

If the delegates to the Constitutional Convention intended 
the Vice-President to become President there was ample oppor- 
tunity for them to have said so in terms. In addition to their 
having failed to so plainly express themselves in the place where 
they make the office ‘*devolve’’ on him, there is another pro- 
vision in which simplicity would have called for the use of more 
direct language than was employed. In the fifth paragraph of 
Section three of Article one it is provided that ‘‘ the Senate 
shall choose * * * a president pro tempore, in the absence 
of the Vice-President, or when he shall exercise the office of 
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President of the United States.’’ Why this circumlocution if 
it were intended that the Vice-President should become Presi- 
dent? Why did not the framers say ‘‘ when he shall become 
President of the United States? ’’ It will be noticed, also, that 
the president pro tempore of the Senate does not become Vice- 
President when the latter exercises the office of President. Is 
not that so because it was never intended that the Vice-Presi- 
dent should, under any circumstances, cease to be President of 
the Senate until the expiration of his four-years term, and 
because room must needs be left for his return to the discharge 
of the duties of that office when a temporarily disabled President 
should resume the performance of his duty? 

It is provided in Section one of Article two that the President 
‘* shall hold his office during the term of four years, and, 
together with the Vice-President, chosen for the same term, be 
elected, as follows,’’ etc. Does not the provision that the 
President is to hold his office for the term of four years mean 
that each President is entitled to a term of that length? There- 
fore, if the Vice-President becomes President, even upon the 
death of a President who has served nearly all of his term, is he 
not entitled to serve four years from the date of taking the 
Presidential oath? Such a construction of the Constitution 
would of course destroy all certainty as to the dates of elections 
and nullify all acts of Congress attempting to fix them; but, 
nevertheless, does not the language of the Constitution impart 
some seriousness to the question, far-fetched as it may seem at 
first glance? Is not the answer to it that the Vice-President 
does not become President? 

Does not the clause last quoted give countenance to a belief 
that the Presidency is purely and simply an elective office? If 
taken alone it can mean nothing else. It plainly says that the 
President shall, «* together with the Vice-President, chosen for 
the same term, be elected, as follows’’ ; that is, the President 
shall be elected President and the Vice-President shall be elected 
Vice-President, and, moreover, that they are to be elected for 
the same length of time. It requires a clear, explicit and un- 
trammeled expression in some other part of the Constitution to 
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permit the term of one thus elected to cease and merge into that 
of the other. Is there such an expression? 

It is provided in the seventh paragraph of Section one of 
Article two that the President’s salary ‘* shall neither be in- 
creased nor diminished during the period for which he shall have 
been elected.’’ If the Vice-President becomes President can his 
compensation be increased or diminished during his incumbency 
of the office? It seems possible that it may, for there is no 
period for which he has ‘* been elected.’’ He has not been 
elected President, and, manifestly, his election to the Vice-Presi- 
dency does not meet the language of the clause. Did the 
framers of the Constitution intend.that the salary of an elected 
President could not be changed during his incumbency, but that 
the salary of a Vice-President who became President by opera- 
tion of the Constitution could be? It would be idle to suppose 
such a thing. Therefore, did the framers intend that the Vice- 
President should become President at all? 


The questions that have been asked and suggested above may . 


be concretely epitomized as follows : — 

1. Would not the Constitution be more consistent and har- 
monious if the strict grammatical construction of the sixth 
paragraph of Section one of Article two were deserted, and that 
one adopted which would confer upon a surviving Vice-Presi- 
dent only the right to exercise the powers and duties of the 
Presidency and not the office itself? 

2. Do not the other parts of the Constitution render doubtful 
the propriety of a strict grammatical construction of the clause 
in Section one of Article two and force us to desert it? 

3. Would the other construction be in any sense harmful to 
our system of government? 

4. Would not the ungrammatical construction, if it may be 
so termed, be more consistent with the true principles of our 
governmént than the other, on the theory that the people, the 
source of all governmental power under our system, have 
reserved to themselves the right to elect their Presidents, in the 
strict and direct sense? 

5. When a President dies, is the office vacant for the remain- 
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der of the term, or does the Vice-President become President 
and leave the Vice-Presidency vacant for the remainder of the 
term, or, anomalous as it may seem, does the Vice-President 
hold both offices? 

6. When a President becomes temporarily unable to perform 
the duties of his office, and the Vice-President is called upon to 
act, does he become President? 

7. If he does become President, what does the late President 
become, and how does he come back to his own after the 
removal of disability ? 

8. If the Vice-President does become President in such a case, 
does he cease to be Vice-President temporarily, and, if he does, 
how does he get back to the Vice-Presidency when the Presi- 
dent’s disability is removed, or does he get back at all? 

9. If he does not become President in such a case, how does 
he become President when the latter dies, as he comes into 
power under the same provision in each instance? 

10. Has the United States had twenty-five Presidents or only 
twenty? 

11. Is Theodore Roosevelt President or only Vice-President 
performing executive duty? 

As its title indicates, this paper is merely an interrogation, 
but, as a reading of it shows, an interrogation with many 
dependent branches. The writer has not found that it has ever 
been answered. Madison’s journal of the Constitutional Con- 
vention is seached in vain for light upon it, as are also the 
Federalist and Story’s Commentaries on the Constitution. So 
far as can be ascertained, the only time that the question has 
been even approached was when John Tyler, the first Vice-Presi- 
dent called to executive duty, came to take the outh of office. 
It was taken before Chief Judge Cranch, of the Circuit Court 
of the District of Columbia, and the following statement is part 
of the Judge’s certificate: ‘* The above named John Tyler per- 
sonally appeared before me this day, and although he deems 
himself qualified to perform the duties and exercise the powers 
and office of President on the death of William Henry Harrison, 
late President of the United States, without any other oath than 
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that which he has taken as Vice-President, yet as doubts may 
arise, and for greater caution, took and subscribed the forego- 
ing oath before me.’’ No doubts have ever arisen, and the 
other Vice-Presidents who have succeeded to the Presidential 
office have taken the oath as a matter of course. To end with 
yet one more question, was it necessary or was it even proper 
for them to have taken it? 


Lewis R. Works. 
Los ANGELES, CAL. 
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SIR WALTER SCOTT AS A LAWYER. 


Scott passed his final examination for the Bar in 1792 and was 
called to the Bar on the 11th July of the same year, and in a 
short autobiography (which Mr. Lockhart includes in his biog- 
raphy) he has left an account of the way in which he and his 
friend, Mr. William Clark, read for their final examinations. It 
is best told in Scott’s own words: ‘* The rule of my friend Clark 
and myself was, that we should qualify ourselves for undergoing 
an examination upon certain points of law every morning in the 
week, Sundays excepted. This was at first to have taken place 
alternately at each other’s houses, but we soon discovered that 
my friend’s resolution was inadequate to severing him from his 
couch at the early hour fixed for this exercitation. Accordingly, 
I agreed to go every morning to his house, which, being at the 
extremity of Prince’s street, New Town, was a walk of two 
miles. With great punctuality, however, I beat him up to his 
task every morning before seven o’clock, and in the course of 
two summers we went by way of question and answer through the 
whole of Heineccius’ Analysis of the Institutes and Pandects, as 
well as through the smaller copy of Erskine’s Institutes of the 
Law of Scotland.’’ The examinations were passed by both 
of them, with credit, as they deserved, after such diligent and 
persistent study. 

Scott got a copy of his notes on Hume’s lectures bound, which 
he presented to his father, who was very proud of it, and looked 
forward to the time when his son would be one of the leaders of 
the Scottish Bar. It was customary in Edinburgh at that time 
for each candidate who succeeded in passing the finals for the 
Bar to give a dinner to his friends. Scott gave his dinner, at 
which his father was present, and it is recorded that ** the old 
clerk of the Signet was very joyous on that occasion.’’ A thesis 
was necessary as well as a dinner, and Scott’s thesis was on the 
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title of the Pandects, ‘* Concerning the disposal of the dead 
bodies of criminals.’’ After the ceremony of putting on the 
gown was completed, Scott created a great deal of amusement 
amongst his companions by mimicking the air and tone of a High- 
land lass waiting at the Cross of Edinburgh to be hired for the 
harvest work. ‘* We’ve stood here anhour by the Tron, hinny, 
and deil ane has speered our price.”’ 

With his first guinea he bought a nighteap and with his first 
fee of any consequence he bought his mother a silver taper- 
stand which could be seen on her chimney-piece twenty-five 
years afterward. 

One of the first duties required of Scott, as his father’s ap- 
prentice, was to proceed to the Highlands, to enforce a writ of 
execution against a family of McLarens. It was on this trip 
that he first saw the country which he describes in the «+ Lady 
of the Lake.’’ An escort of a sergeant and six men, from the 
garrison at Stirling, accompanied him. It is related that the 
sergeant was a good story-teller, and that he knew no end of 
stories which he related to his youthful companion. He met 
on this trip a Mr. Alexander Stewart of Invernayhle, an enthu- 
siastic Jacobite, who had been out with the Pretender in 1715 
and 1745. This veteran had had a broadsword duel with Rob 
Roy, and by the time the youthful apprentice had heard the 
stories of the sergeant and Alexander Stewart, he had ample 
material for both song and story running through his head, 
which he afterwards utilized in Rob Roy and the ** Lady of the 
Lake.’’ It was not until after his call to the Bar, in 1792, 
that he made what he himself called his ‘+ raid ’’ into the Lid- 
desdale country. There he met the original of Dandie Dinmont 
and Meg Merrilies, and in his successive raids into that border 
district he gathered the materials for many of the songs and 
stories with which we are so familiar now. 

He had his first case at the Jedburgh Assizes. He defended a 
veteran poacher and sheep stealer, and got him off. ‘*You’re a 
lucky scoundrel,’’ Scott whispered to his client when the verdict 
was announced. ‘* I’m just o’ your mind,’’ quoth the desper- 
ado, ‘¢ and I’ll send ye a maukin (viz., a hare) the morn, man.”’ 

In another case, in the same town, he was not so lucky. The 
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prisoner, whom he defended for house-breaking, was well aware 
that he could not get off against the clear evidence which the 
Crown produced. He took a fancy to his counsel, however, and 
asked Scott to visit him at the jail before he left the place. 
Scott complied with his request, and was informed by the 
prisoner that he was without money to pay his fee, but that he 
would give him a bit of advice, which might be useful to him 
when he had a house of his own. ‘* Never keep a large watch- 
dog out of doors,’’ said the prisoner; ‘* we can always silence 
them cheaply, but tie a little yelping terrier within; and, sec- 
ondly, put no trust in nice, clever, gimcrack locks; the only 
thing that bothers us is a huge old heavy one no matter how 
simple the construction, and the ruder and rustier the key, so 
much the better for the housekeeper.’’ Sir Walter told the 
story some thirty years afterwards at a judge’s dinner, and 
wound it up with a rhyme: 


Yelping terrier, rusty key, 
Was Walter Scott’s best Jeddart fee. 


About the same time he was retained by a solicitor on behalf 
of a clergyman who was charged before the General Assembly 
of the Church of Scotland with habitual drunkenness, singing of 
lewd and profane songs, dancing and toying at a penny wedding 
with a sweetie wife, and, moreover, of promoting irregular mar- 
riages as a justice of the peace. Scott devoted a good deal of 
attention to the case, and was well prepared when his turn came 
to address the venerable court. He gathered confidence as his 
argument proceeded, and when he came to analyze the evidence 
touching a certain penny wedding, repeated some of his client’s 
alleged conversations in a tone so bold and free that he was 
called to order with great austerity by one of the leading mem- 
bers of the august assembly. He was much confused by the 
rebuke, and when a little later he had to recite a stanza of one 
of his client’s ditties, he did it in a faint and hesitating style. 

He had some student friends in the gallery, who, thinking 
he needed encouragement, shouted, ‘* Hear! Hear! Encore! 
Encore!’’ The grave and reverend gentlemen, after recovering 
from their astonishment at the impertinence of the youngsters, 


. 

‘ 

q 

q 

4 

a 

‘ 

q 

q 
| 
J 


510 38 AMERICAN LAW REVIEW. 


had them turned out of the gallery, and Scott had to finish his 
address as best he could. He joined his allies over a bowl of 
punch later on, and to cheer him up after what he thought was 


a dismal failure, one of them proposed a song entitled ‘+ The 
Tailor.”’ 


The tailor he came ben to sew, 
And weel he kenned the way o’! 


Ah,”’ said Scott, with a groan, ‘‘the tailor was a better man 
than me, sirs; for he didna venture ben until he kenned the 
way.”’ 

He waited for clients for some years, but his fees were small. 
His fee-book shows his earnings to have been as follows: He 
made in his first year £24 3s., in his second year £57 15s., in 
his third year £84 4s., in his fourth £90, and in his fifth, from 
Nov., 1796, to July, 1797, £144 10s. 

He was appointed sheriff of Selkirkshire on the 16th Dec., 
1799, ata salary of £300 per annum. To quote his biographer: 
‘* The duties of the office were far from heavy; the territory 
small, peaceful, and pastoral * * * and he turned with 
redoubled zeal to his project of editing the ballads, many of the 
best of which belong to this very district of his favourite 
border.”’ 

He was appointed clerk of the Court of Sessions about the 
year 1806, at asalary of £1,300 a year, but he did not receive 
the salary attached to the office until some years afterward. 
His predecessor was one George Home of Wederburn, an old 
friend of Scott’s family, who had held the position for over 
thirty years. Sir Walter offered to relieve him from the duties 
of the office and allow him to draw the salary during his life- 
time. A patent was accordingly issued in their joint names. 
Scott found, however, that Mr. Home had no present intention 
of going over to the great majority, and in a letter some years 
afterward he complained to an intimate friend of having the old 
man of the sea on his back. 

A few of Scott’s friends regretted that an important case had 
not been intrusted to him as advocate. They believed that he 
would have reached an eminent position at the Bar if he had had 
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a fair chance. Let us venture the opinion that Scott’s mind 
after his first trip to the Highlands with the sergeant, from Stir- 
ling, never rested seriously upon legal procedure or legal princi- 
ples. He was day by day, in imagination, wandering over the 
hills, and chasing the otter with Dandie Dinmont and his dogs, 
crooning over the fire in the quiet glen at midnight with Meg 
Merrilies, or following the fortunes of Di Vernon and Rob Roy, 
and many another favorite child of his pen, until at the last, 
and after more of triumph and of defeat than falls to the lot of 
even the world’s greatest favorites, he left a name which will 
live for ever in the memory and affection of his fellow-men.— 
Neil McCrimmon, in the Canadian Law Review. 
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MEASURES FOR THE RELIEF OF THE SUPREME 
COURT OF GERMANY .! 


The highest judicial authority of the German Empire is vested 
in the Reichsgericht, a Federal Supreme Court established pur- 
suant to the law of April 11, 1877, as one of the institutions 
resulting from the creation of the new empire, or confederation 
of States, after the Franco-Prussian war of 1870-71. 

The court originally consisted of ten divisions (or ‘ sen- 
ates’’ )— each with a membership of seven — of which six were 
invested with jurisdiction in civil causes, while four exercised 
jurisdiction over criminal appeals. Increasing business hereto- 


fore caused a corresponding increase in the number of civil . 


divisions of the court until these at present number seven. 

Now, again, the accumulation of business in the court is such 
that appeals cannot reach a hearing short of from nine to twelve 
months, and this condition is declared by both laity and the legal 
profession to be intolerable. Thus it would appear as if the 
people of this monarchial country are seemingly quick to deplore 
those partial denials of justice involved in the delays thereof 
which the citizens of almost all the older States of the United 
States, as well as the litigants in the United States Supreme 
Court, have endured more or less patiently for many years. 

It may be of interest to note that in many respects a close 
similarity exists between the jurisdiction and powers of this 
Reichsgericht and those exercised and possessed by the United 
States Supreme Court; but to the scope of its pretty general 
appellate jurisdiction with respect to the interpretation and 
enforcement of purely national laws, as well as the decision of 
municipal controversies, there is added a much more general 
power of review in civil causes wherein the rights of person or 
property and therecovery of mere money judgments are involved. 


1 A consular report. 
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While Germany is essentially governed by a system of codified 
laws, yet the methods of this court have inevitably given rise 
also to German ‘* case law,’’ or direct obedience to precedent. 
The rulings of the several divisions of the court are uttered in 
writing, and, being of controlling effect, the necessity of bring- 
ing the exact knowledge of their bearing home to the legal pro- 
fession and to the people generally has induced their periodical 
publication in octavo book form, under the supervision of the 
judges of each division, respectively, the criminal and civil 
cases being reported in separate volumes. Thus, about 91 vol- 
umes (55 civil and 36 criminal) of such Supreme Court Reports 
have already been handed over to the legal profession of Ger- 
many, upon whom one of the trying features of common-law 
practice is thus being imposed. It is estimated that each one 
of the judges should write from fifty to sixty opinions per annum, 
and with that number it is not unreasonably supposed that the 
limit of safety is reached. 

Aside from hearings in the divisions the law creating the 
court provides that in all cases where it appears that a new 
ruling of a division is or may be in conflict with a prior ruling of 
either a division of the court or of its entirety, hearings en banc 
(plenum) of either the civil or criminal divisions, as the case 
may be, shall be awarded to determine the mooted point. Orig- 
inal and final jurisdiction is also vested in the criminal divisions 
of this court in cases of crimes against the persons of the rulers 
and of treason. 

The steady accumulation of business in this court and a con- 
sequent falling behind in its efforts to dispose of such increase 
has led to renewed propositions for the relief of such congestion, 
one or more of which will with certainty be ultimately enacted 
into national law. 

The first suggestion made was for a further increase in the 
number of judges and of the subdivisions of the court, but it is 
urged that the practical limit in that regard has already been 
reached, if not overstepped; that, notwithstanding revisions 
and rehearings by the court en banc, inconsistencies and incon- 
gruities even now appear in therulings of the different divisions ; 
that an increase in co-ordinate tribunals would tend to multiply 
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such instances of contradictory rulings and would still further 
tax the time of all the judges by added labor en banc; and that 
the growth of business in the court cannot be successfully met 
by mere periodical additions to the personnel of the bench. 
Seemingly, the most practical suggestion, and that which is 
likely to prevail in the end, is a limitation of the right to appeal 
in all cases of mere money judgments to those in which the 
amount involved exceeds, say, 3,000 marks ($714), by which 
limitation, it is reliably estimated, fully 90 per cent of the appeals 
now sued out in such causes will fall away. It is proposed to raise 
this limit if occasion should arise. As a matter of abstract prin- 
ciple the latter suggestion is opposed because it would tend to 
make this tribunal ‘* the rich man’s court,’’ from the portals of 
which the man of small means would henceforth be turned 
away, and because the importance to the individual of a legal 
controversy should not be gauged by a mere resort to marks and 
pfennigs. This argument, again, is met by the statement that 
legal principles announced by the Reichsgericht in larger cases 
will equally redound to the benefit of the small litigant, because 
the inferior courts in which the latter finds himself are bound 
to follow the rulings made by the highest court, and even in 
smaller litigation the parties are vouchsafed at least one appeal 
to an intermediate appellate tribunal. 

The whole subject is being so thoroughly discussed, both in 
the legal magazines of Germany and in conventions of lawyers, 
that as soon as the divergent views shall have been crystallized 
into definite propositions action can be looked for from the 
national legislature. 

Attention may here be called to the fact that this important 
court is not located at the national capital, but in the city of 
Leipzig, Saxony, where it is housed in a magnificent building of 
its own, completed about the year 1895. Besides the requisite 
number of court rooms, judges’ chambers, consultation rooms, 
libraries, offices of States’ attorneys, marshal, clerks, and at- 
tendants, the edifice also contains living rooms, a dining room, 
and a banquet hall, as is so frequently the case in modern Euro- 
pean public buildings. 

The hearings in court are both upon oral argument and by 
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way of briefs, and the proceedings are open to the public — in 
limited numbers. The court rooms are finished plainly, are well 
lighted and ventilated, and are so located as to be free from the 
annoyance of street noises. During sessions both judges and 
advocates are required to wear silken gowns and caps of purple 
color. Inthe main, the methods of procedure do not differ 
greatly from those pursued in American Federal appellate 
courts. 


Muencn, Consul. 
PLAUEN, GERMANY, March 17, 1904. 
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THE RULE FORBIDDING SUITS AGAINST RECEIVERS 
WITHOUT LEAVE, AS APPLIED TO RECEIVERS 
MANAGING RAILROAD AND LIKE CORPORATIONS. 


The rule of law that forbids suits against a receiver except by 
leave of the court that appointed him is closely allied to the 
more ancient rule that forbade the subject to sue the sovereign. 
The receiver is the agent, or, as it is usually expressed, ‘* the 
arm of the court,’’ while the court is a representative of the 
sovereignty of the nation itself, and hence the reasons ascribed 
for the latter rule, seemed applicable to, and were readily 
ascribed for, the former. Thus we repeatedly find it asserted 
that to permit a receiver to be sued in any other court without 
leave first obtained, would not be compatible with the dignity 
and authority of the court appointing him; and a like notion 
has from time immemorial exempted the king from suit.2 But 
the strength of this notion has become greatly impaired with the 
spread of democratic ideas. Ina monarchy, it might seem an 
axiomatic proposition that: ‘* A subject so long as he remains 


1 Savings Bank v. Circuit Judge, yet the mass of mankind will be apt 
98 Mich. 177. to grow insolent and refractory, if 


2 Blackstone writes: Under every 
monarchical establishment, it is nec- 
essary to distinguish the prince from 
his subjects, not only by the outward 
pomp and decorations of majesty, but 
also by ascribing to him certain qual- 
ities as inherent in his royal capacity, 
distinct from and superior to those of 
any other individual in the nation. 
For though a philosophical mind will 
consider the royal person merely as 
one man appointed by mutual consent 
to preside over many others and will 
pay him that reverence and duty whieh 
the principles of society demand, 


taught to consider their prince as a 
man of no greater perfection than 
themselves. The law therefore as- 
cribes to the king in his high political 
character, not only large powers and 
emoluments which form his preroga- 
tive and revenue, but likewise certain 
attributes of a great and transcendent 
nature, by which the people are led to 
consider him in the light of a superior 
being, and to pay him that awful re- 
spect which may enable him, with 
greater ease to carry on the business 
of government.” 1 Black. Com. 241. 
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a subject hath no way to oblige his prince to give him his due, 
when he refuses it.’’!_ But this proposition is alien to the spirit 
of American jurisprudence. We have here ‘a government of 
laws and not of men.’’ In theory at least, and in practice 
too with comparatively few exceptions, legal entities are held 
equally responsible before the law for acts by which they inflict 
wrongs on others.?- The exception in the case of a court itself, 
was extended to its receiver only so far as to require leave of 
the court before he could be sued for his official acts. And 
while a suit without leave, unless authorized by statute, is still 
regarded as impugning the dignity and authority of the court 
so as to subject the suitor to punishment for contempt, the 
more valid objection to such suits seems to be that they might 
interfere with the proper administration by the receiver of his 
trust.* In most cases the owner of the property in the custody 
of the court through its receiver is insolvent, and ordinarily the 
duty of the receiver is to preserve such property from waste, 
dispose of it and distribute the proceeds among those equitably 
entitled thereto, observing such priorities in the distribution as 
the court may direct; and where one, by process from another 
court, scizes such property with the view of establishing a lien, 
or satisfying his claim, regardless of the claims of others, his 
action is inconsistent with the discharge by the receiver of the 
duties imposed by his office. To prevent this the rule forbid- 
ding suits without leave has seemed necessary; for it has been 
assumed that the right to prosecute a demand to judgment with- 
out leave, would involve the right to enforce satisfaction of it 
in like manner.‘ Hence the utility of the rule was never ques- 
tioned so long as its application was confined to receiveyships 
which extended only to property pertaining to a business of 
ordinary dimensions, and to the preservation and sale of such 
property rather than to the management of the business as a 
going concern. 


1 Puff. Law of N. and N.; quoted, for,crime. He has no redress against 
1 Bla. Com. 243. the State in such case. 

2 Perhaps the most glaring excep- 3 Barton v. Barbour, 104 U. S. 126; 
tion is where the State charges an in- Beach on Receivers, 653. 
nocent man with, and prosecutes him 4 Barton v. Barbour, 104 U. S. 126. 
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But when the application of steam and electricity to industrial 
operations, had produced the colossal business of modern cor- 
porations, and when receiverships were created not for the 
winding up, but for the management and control of railway, 
telegraph and telephone companies, it became apparent that a 
strict adherence to the old rule requiring leave of court was a 
case of putting new wine into old bottles. In England the in- 
dustrial transformation was not so great as in America; the 
business of a railway company there was confined to a mere 
neighborhood as compared with the vast extent of a like busi- 
ness here; yet in England at an early day, it was held (althouga 
without special reference to the rule‘ now under consideration) 
that a receiver aad manager could not be appointed for a rail- 
way company, because the public duties of such a company 
would be incompatible with the status of a receiver.! But if in 
England, pernicious consequences were to be apprehended from 
annexing the status of an ordinary receiver to one in control of 
the business of a railway company, what was to be expected 
from like action by the courts of the United States? Examina- 
tion will show that it portended consequences the most startling. 

The history of constitutional law is little more than the 
history of the localization of government, of the process by 
which governmental authority has been transferred from the 
few to the many, from a central bureau selected by one supreme 
ruler to agents chosen by, and responsible to, the great mass of 
the people. This process of localization is still in active opera- 
tion. The delegation of an ever-increasing range of govern- 
mental functions to municipalities goes steadily on, and no leg- 
islature, no politician, no person with the least conception of 
the meaning of popular government and the strength of the 
public sentiment that supports it, would dream of proposing 
any measure to the people for their adoption that would reverse 
this process. Yet when the practicé of appointing receivers 
was extended by courts of equity to corporations engaged in the 


1 Gardner v. London &c. R. Co., L. 866. The English Railway Companies 
R. 2 Ch. 201. See also Stevens v. Actof 1867 authorized courts of chan- 
Davison, i8 Gratt. (Va.) 819; Overton ceryto appoint a receiver and mana- 
ov. Memphis &c. R. Co., 10 Fed. Rep. ger of arailway company. 
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business of common carriers, the rules and practice of these 
courts operated to centralize in a large measure the judicial 
functions of government, and in a wholly anomalous mamer to 
create executive functions to be performed by the court in 
which was centered such a vast judicial power. 

From the relationship of agency between the receiver and the 
court ! it results that upon the appointment of a receiver for a 
railway, its employés become government employés. While 
their duties are administrative in character, they are under the 
control not of executive, but of judicial officers. They are the 
servants of the court, and are subject to its direction in 
all those numerous details connected with their occupation. 
But a more startling result also follows. If one of its servants 
claims under a contract rights which the receiver disputes, the 


1 «¢ The relation of a receiver to the 
court appointing him is one of agency; 
he is merely its ministerial officer 
called to act as an indifferent person 
between the parties to the suit, to take 
possession for the court and to pre- 
serve the property or fund in litiga- 
tion for the benefit of all the parties.” 
20 Am, & Eng. Encyc. Law (lst ed.), 
158; citing in re Colvin, 3 Md. Ch. 
300; Ellicott v. Warford, 4 Md. 80; 
Hooper v. Winston, 24 Ill. 353; Matter 
of Burke, 1 Ball & B. 74; Fairfleid v. 
Weston, 2 Sim. & S. 98; Bryan v. Mc- 
Cormick, 1 Cox, 422; Field v. Jones, 11 
Ga. 413; Broad v. Wickham, 1Sm. Ch. 
Prac. 500; Angel v. Smith, 9 Ves. 335; 
Curtis v. Leavitt, 1 Abb. Pr. (N. Y.) 
274; 10 How. Pr. (N. Y.) 481; Chautau- 
qua Co. Bank v. White, 6 Barb. (N. 
Y.) 584; Booth v. Clark, 17 How. (U. 
S.) 322. In Martin v. New York &c. 
R. Co., 36 N. J. Eq. 109, it was said: 
“The receiver is regarded as the agent 
of the court, and ought in strictness to 
act under the advice and control of 
the court in every instance.’’ An 
allowance by the court of its receiver’s 
accounts is regarded as a ratification 
analogous to a principal’s ratification 


of his agents acts. Cowdery v. Rail- 
road Co., 1 Woods (U. S.) [834; 93 
U. S. 352. In important undertakings 
the receiver should apply in advance 
to the court for authority. Cowdery 
v. Railroad Co., supra. In Thomas v. 
Railroad Co., 62 Fed. Rep. 670, Judge 
Taft said: **The receiver is the agent 
of the court in operating the road. 
The petitioners are the employés of 
the reeeiver, and are therefore the em- 
ployés of the court.’? In Vanderbilt 
v. Little, 43 N. J. Eq. 669, the court 
said: ‘‘ Doubtless the chancellor has 
the power to retain in his hands the 
administration of such a trust, and to 
personally direct and order each con- 
tract into which the receiver should 
enter. But it would obviously be im- 
possible to adopt such a course in run- 
ning arailroad. Toselect and employ 
the necessary subordinates; to fix the 
term of service and the amount of 
wages; to contract for and purchase 
materials and supplies; and to antici- 
pate in these respects the future needs 
of one of these gigantic corporations 
by express orders in each case, would 
require the whole time of the chan- 
cellor.’’ 
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court is called on to construe its own contract. If, suspecting 
bias under such circumstances, the servant brings suit elsewhere, 
his proceeding renders him guilty of contempt, and the other 
party to the contract may at its will fine and imprison him. 
So, the court has the like power if any among its vast army of 
servants ventures to disobey its orders, or even to quit its service 
in a manner calculated and intended to injure the receivership 
property. These are no merely hypothetical statements, but 
have been actually exemplified in practice by the Federal courts. 
An examination of the cases will show how large an element of 
paternalism and despotism is, notwithstanding written constitu- 
tions to the contrary, being insidiously instilled into the organic 
law of the land through the medium of railroad receiverships. 
In Ames v. Union Pac. R. Co.,! the receivers, having de- 
termined that a reduction in the wages of the men engaged in 
the service of the various railway and telegraph lines composing 
the Union Pacific system was necessary to the proper manage- 
ment of the property, applied to the court to have their proposed . 
reduction confirmed. In this instance, however, the court re- 
fused to confirm the proposed reduction on an ex parte applica- 
tion, and suggested that the receivers notify the employés to be 
affected by the proposed change of the time and place at which 
the receiver’s application would be heard, intimating that the 
court would assist in bringing the parties to an agreement. In 
Farmers’ Loan &c. Co. v. Northern Pac. R. Co.,? a petition 
was filed by the receivers for an injunction restraining a threat- 
ened strike by the employés, numbering some 12,000 men. It 
appears from the opinion, that shortly after the receivers took 
possession they reduced the wages of some of the men from 10 
to 20 per cent, and notified the others of a proposed reduction 
to take effect January 1, 1894. The opinion does not disclose 
whether the actual or proposed reductions had been confirmed 
by the court previous to the application for the injunction; but 
it does appear that many of the employés claimed that these 
reductions constituted a violation of subsisting contracts. The 
injunction was nevertheless issued upon the ex parte showing 


1 60 Fed. Rep. 675. 2 60 Fed. Rep, 803. 
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made by the receivers. In Thomas v. East Tennessee &c. R. 
Co.,! an employé petitioned the court to recover damages for 
the alleged negligence of the receivers resulting in injury to the 
petitioner. The court exonerated its receivers from negligence, 
but suggested that if the employé was faithful and deserving he 
should be allowed his wages during his disability, and referred 
the question of faithfulness to be determined by a master. 
In re Higgins? was a contempt proceeding against certain 
employés of the receivers of the Texas & Pacific Railway Co. 
for misconduct during a strike. The court said: ‘* The em- 
ployés of the receivers, although, pro hac vice, officers of the 
court, may quit their employment as can employés of private 
parties or corporations, provided they do not thereby intention- 
ally disable the property; but they must quit peaceably and 
decently. * * * If any employé was improperly discharged 
by the receivers or their agents, the court was open to hear him 
and was willing to see justice done.’’ (The italics are ours.) 
In Dexter v. Union Pac. R. Co.,* it appears that some of 
the men had complained to the court that the receivers had 
exacted longer daily service without additional compensation. 
The court pointed out that this was merely an incident to a 
change made in the train service on the roads, and that it was 
the duty of the receivers ‘* to so diminish or increase, to so vary 
and change the movements of the trains upon these railroads, 
that their operation should at all times be as economical, as 
useful and as just to all who are interested in the great trust com- 
mitted to them as they could possibly make it.’’ There are 
numerous instances where the endeavor to make the manage- 
ment of the receivership property ‘‘ economical, useful and 
just ’’ to the stockholders and bondholders, has led the receiver 
to reduce the wages of the employés, to lengthen their working 
day, or to discharge many of them altogether from service.‘ 
In Girard Life Ins. Co. v. Cooper,’ it appears that the court 


1 60 Fed. Rep. 7. being No. 2 in Vol. III. Ecunomic 
2 27 Fed. Rep. 443. Studies, published by the American 
5 75 Fed. Rep. 947. Economic Association. See pp. 128, 


4 Economic Aspects of Railroad 129, and note. 
Receiverships, by Henry M. Swain, 5 162 U. S. 529. 


522 38 AMERICAN LAW REVIEW. 


was called on to determine whether its own informal action in 
directing work upon a court house gave the plaintiff the right 
to recover for the labor performed. 

These cases of course very imperfectly illustrate the relations 
that subsist between the court, the receiver, and employés of a 
great railway system. It is obvious, however, without refer- 
ence to an actual case, that these relations must very frequently 
give rise to disputes, which it would be wholly improper for the 
court to entertain judicially. If the receiver is «* the arm of the 
court,’’ he has ‘* the ear of the court.’’ If their relations are © 
those of principal and agent it is too much to assume that the 
principal will adjudicate without bias disputes growing out of 
the acts of his agent. Much less could an unbiased adjudication 
be expected when the act complained of was the formal act of 
the court, or the judge sitting at chambers. 

Suppose the court directs its receiver to purchase a particular 
locomotive tender, the tender not being provided with an auto- 
matic coupler. An employé is injured while making connection, - 
by the use of an old link and pin, between such locomotive 
tender and a car that is properly equipped with an automatic 
coupler. He claims damages, and the court is called on to ad- 
judicate the matter. An act of Congress makes it negligence 
per se if a railroad company fails to provide its cars with auto- 
matic couplers. Will the court admit its own negligence? or 
will it hold that a locomotive tender is not a car within the mean- 
ing of the act?! A Georgia statute made railroad companies 
liable to employés for injuries received by them through the 
negligence of fellow-servants. An employé thus injured sought 
to recover against a receiver of a railroad company, but was in- 
formed by the court that as he was not an employé of a railroad 
company, but merely of a receiver of such a company, the 
statute made no provision for him.? 

In Dexter v. Union Pac. Ry. Co.,* the court was called on 


1 White v. Chicago &c. R. Co., Ga. 481. See also Baltimore &c. Co. 
Report of the Interstate Commerce v. Atlanta Traction Co., 69 Fed. Rep. 
Commission, 1901, p. 67. 358. 

2 Am. & Eng. Encyc. Law (lst ed.), 3 75 Fed. Rep. 947. 

830; citing Henderson v. Walker, 35 
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to determine whether a schedule regarding wages, which it had 
previously approved, had been violated by the receiver to the 
prejudice of the employés. The decision was against the claim 
of the employés. In another case! a Federal court authorized 
its receivers to adopt a rule excluding from its service members 
of labor organizations unless they would agree to withdraw 
therefrom. In what position would that court be to adjudicate 
the question of the rightfulness of the discharge of an employé 
on the ground that he failed to withdraw from the organization 
in accordance with his agreement? 

In Rogers v. Union Trust Co.,? the receiver contended that 
the wrong complained of was done in obedience to the express 
order of the court that had appointed him. No wonder he 
desired that court to have the sole right of determining the 
question of his liability to the complainant. 

But the very nature of the trust, administered by the court 
through its receiver, is calculated to prejudice the judge against 
the employés, in all disputes where they claim adversely to the 
receivership property. Jt is the duty of the court through its 
receiver to preserve the property for the beneficiaries; namely, 
the company and its creditors. From a _ practical property 
standpoint, the interests of the employés are antagonistic to the 
interests of the beneficiaries. Self-interest everywhere prompts 
the employer to get a maximum of service for a minimum of 
wages. The court and the receiver stand in the place of the 
employer in all things concerning the operation of the road: * 
they are not trustees for the employés; the latter are not wards 
of the court, although, as we have seen, they have been declared 
to be, ** pro hac vice, officers of the court.’’* But this honor 


1 Platt v. Philadelphia &. R. Co., 
65 Fed. Rep. 660. 

2 Referred to in Rogers v. Chip- 
pewa Circuit Judge, 97 N. W. Rep. 
154; s. c. 58 Cent. Law Jour. 32. 

3 Bartlett v. Keim, 50 N. J. L. 260; 
s. c. 138 Atl. Rep. 7. The court has 
greater powers than the company in 
connection with the operation of the 
road, Wallace v. Loomis, 97 U. S. 
146; Martin v. New York &c. R. Co., 


386 N. J. Eq. 109; Ex parte Brown, 
15 S. Car. 518. That the receivership 
property and the income is a trust fund 
pledged, first for payment of debts, 
second for distribution among the 
company’s stockholders, — see Rich- 
ardson v. Green, 1383 U. 8S. 30; Ames v. 
Union Pac. R. Co., 74 Fed. Rep. 343; 
Butler v. Cockrill, 73 Fed. Rep. 945. 
4 Farmers’ Loan & Trust Co. »v. 
Northern Pac. R. Co., 60 Fed. Rep. 803. 
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was conferred as a justification for the issue of an injunction 
compelling them to continue in service, notwithstanding a re- 
duction in their wages. The men were declared to be, ‘* pro hac 
vice, officers of the court,’’ because the interests of the property, 
of the beneficiaries, and of the public, required, in the opin- 
ion of the court, that the threatened strike be prevented 
by means which would ordinarily be regarded as subversive of 
the first principles of liberty, but which it might venture to 
use against its own officers. A tribunal disposed to regard 
the interests of the men as counting for as much or 
more than the interests of the property and the beneficiaries 
might have ordered the receiver to continue the former rate of 
wages as a means of preventing the strike. But, as we have 
said, a receivership is created in the interests of the property 


and the beneficiaries, and not 


1 We do not overlook the fact that 
in spite of their anomalous position, 
in which, if they give ear to the cry of 
human interests, they are seemingly 
obliged to serve both ‘‘ God and Mam- 
mon,’”? some of the Federal judges 
have vigorously asserted the rights of 
the men as against the claims of prop- 
erty. Thus, Judge Caldwell, referring 
to the receivers’ proposition to reduce 
the employés’ wages, used the follow- 
ing language: ‘‘ The court shares in 
the receivers’ anxiety to have an eco- 
nomical administration of this trust, to 
the end that those who own the prop- 
erty and have liens upon it may get 
out of it what is fairly their due; but, 
to accomplish this desirable result, 
the wages of the men must not be re- 
duced below a reasonable and just 
compensation for their services. They 
must be paid fair wages, though no 
dividends are paid on the stocks 
and no interest paid on the bonds. 
The recommendation of the receivers 
to adopt their schedule cannot be 
accepted by the court for another rea- 
son. That schedule was adopted 
without affording to the men or their 


in the interests of the men.! 


representatives any opportunity to be 
heard. This was in violation of the 
agreement existing between the com-— 
pany and the men, by the terms of 
which no change of the schedules was 
to be made without notice to the men 
and granting thema hearing. This was 
a fundamental error. The receivers 
should have given notice and invited 
the men to a conference even if there 
was no contract requiring it. kn 
answer to this objection to their mode 
of proceeding, it is said the order of 
the receivers and the order of the 
court extended an opportunity to the 
men to protest against the new sched- 
ules after their adoption. The men 
could have small hopes of a fair and 
impartial hearing after the receivers 
had prepared new schedules behind 
their backs, which were declared by 
the receivers and the court to be 
‘prima facie just and reasonable.’ 
This was very much like first hanging 
aman and trying him afterwards. It 
is small consolation to the victim of 
the mob to be told he shall have a 
trial after he is hanged.’? Ames v. 
Union Pac. R. Co., 62 Fed. Rep. un ‘ 
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True, the court sometimes displays a paternal solicitude ‘* for 
the faithful and deserving employé,’’ and orders his wages paid 
while disabled from work through what he erroneously supposes 
was the negligence of the receiver.1 But twelve men sitting as a 
jury might have been more ready to find negligence on the part 
of the receiver, and, under proper instructions from an impartial 
court, might have awarded compensation to the ‘ faithful and 
deserving employé ’’ upon some principle known to the law. 

In some respects receiverships exemplify the worst type of 
socialism, —the type, namely, in which the people have no voice 
in the government which owns and operates all industries and 
organizes and controls all labor. This is socialism minus 
democracy, or rather socialism plus absolutism. What sort of 
laws could be developed under such a régime? Inevitably they 
would be such laws as a master would prescribe for his servants. 
What rules will a court promulgate for the management of its 
employés, a court whose first duty it is to make the operation of 
the capital it controls ‘‘as economical, useful, and just’ to its 
owners as possible. Naturally they will be rules calculated to 
achieve the avowed object of the receivership, and the court, 
with its threefold functions of judge, legislator and administrator, 
is surely clothed with sufficient power to accomplish that object. 
But the status of the employé in the meantime is undergoing a 
transition, — the transition, namely, from freedom to slavery. 

But the relation of the court to the trust is calculated to 
prejudice his action in adjudicating demands of others than em- 
ployés. The duty of preserving the property for the beneficia- 
ries would very naturally lead a judge to scrutinize closely, if 
not suspiciously, every claim that would take precedence of 
theirs. Of this nature are claims for goods lost in trans- 
portation, for damages done to property during the receiver's _ 
management,? for materials used to repair or improve the 


1 Thomas v, East Tennessee &c. Ry. pending before the local authorities 
Co., 60 Fed. Rep. 7. of Galveston to subsidize a railroad 

2 Cowdery v. Galveston &c. R. Co., that would parallel the one in the 
93 U. 8. 352. This case discloses a hands of the receiver. Cowdery ex- 
remarkable example of ‘‘lobbying’’ pended $14,000 to defeat the subsidy. 
by a receiver. A proposition was 
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property ;! for personal injuries, received through negligence: in 
the management of the railway,’ and claims for destruction to 
property by fire caused by negligence of employés.’ In fact, 
claims that would, when satisfied, reduce the receivership prop- 
erty to the injury of the beneficiaries, constitute by far the 
largest class of claims that arise against a receiver. Every 
time, then, that such a claim is submitted to the court, it is 
called on to perform incompatible functions. Its first duty is 
to preserve the trust property for the beneficiaries, and 
it cannot allow a claim against the receiver without im- 
pairing that property. What must be thought of a rule of law 
that gives the receiver’s court exclusive jurisdiction of such 
claims? 

In many of the States personal bias or prejudice in a judge 
disqualifies him from sitting in the case, wholly irrespective of 
the causes creating the prejudice.‘ In other States facts from 
which bias would naturally arise have been specified and made a 
ground of disqualification, although in the particular case such 


facts may not have produced any prejudice. In Michigan the 


fact that the judge has been consulted in relation to the subject 
of the controversy renders him incompetent to decide it;* and 
prejudice prevalent inthe neighborhood where the suit is pend- 
ing, regardless altogether of its effect upon the presiding judge, 
is a ground under the United States statutes for removal to the 
Federal courts.’ Yet side by side with these rules intended to 
guard against the pernicious effect of prejudice, we have the 


1 Hoover v. Montclair &c. R. Co., 
29 N. J. Eq. 4; Vilas v. Page, 106 N. Y. 
439; Miltenberger v. Logansport R. 


Co., 106 U. 8. 286; Lehigh Coal &c. Co. - 


v. Central R. Co., 35 N. J. Eq. 426. 
220Am. & Eng. Encyc. Law 385; 
citing Union Trust Co »v. Illinois &c. 
R. Co., 117 U.S. 434; s. c. 25 Am. & 
Eng. R. Cas. 560; Mobile &c. R. Co. v. 
Davis, 62 Miss. 271; s.c.26 Am. & 
Eng. R. Cas. 425; Ryan v. Hays, 62 
Tex. 42; s.c.28 Am. & Eng. R. Cas. 
501; Klein v. Jewett, 26 N. J. Eq. 474. 
320 Am. &Eng. Encyc. Law, 386; 
citing Hiles v. Case, 14 Fed. Rep. 141. 


4 McCoon v. Little, 7 Ill. 42; Ber- 
ner v. Frazier, 8 Iowa 77; Runals v. 
Brown, 11 Wis. 185; Ex parte Curtis, 
3 Minn. 274; Table Mountain Co. v. 
Wallers &c. Min. Co., 4 Nev. 218; 
State v. Hale, 65 Iowa, 575; People v, 
Mahoney, 18 Cal. 180. 

5 Stevens v. Woeeler, 58 Tex. 23; 
Whipple v. Circuit Judge, 26 Mich. 
342; Miller’s Com. Laws (Mich.), 
10105. 

6 Miller’s Com. Laws (Mich.) 105. 

™ Detroit v. Detroit City Railway, 
54 Fed. Rep. 1. 
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rule which not only ignores prejudice as an objection to judicial 
action, but confines for the exclusive determination of a judge 
acting as a trustee all controversies growing out of his own acts 
in that capacity, and which he cannot decide in favor of the 
claimant without impairing the trust fund committed to his 
charge. 

It is a fact familiar to every lawyer that railroad receiver- 
ships are confined almost exclusively to the Federal courts. 
The same is true of receiverships of telegraph and telephone 
companies, and indeed of all corporations engaged in interstate 
. commerce, besides of many that are not so engaged. How 
simple then is the process by which jurisdiction may be trans- 
ferred from State to Federal courts. It needs but the appoint- 
ment of a Federal receiver and the thingisdone. Receiverships 
through the silent agency of the courts may be made the medium 
for effecting changes which no legislature would dare to propose. 
How forcibly are we reminded of the words of Jefferson, more 
significant now than when pronounced: ‘*It has long been my 
opinion,”’ said he, ‘* that the germ of dissolution of our Federal 
government is in the constitution of the Federal judiciary, an 
irresponsible body working like gravity by day and by night, 
gaining a little to-day and a little to-morrow, and advancing its 
noiseless step like a thief over the field of jurisdiction, until all 
shall be usurped.”’ 

The tremendous effect of the rule forbidding suits without 
leave upon the rights of the general public may be illustrated by 
the receivership of the Union Pacific Railway system created 
October 13th, 1893; assuming that the rule applied with full 
force to Federal receivers at that time.1 The system comprised 
7,700 miles of railroad and about 3,000 miles of water commu- 
nication. Its operation required the employment of over 
22,000 men. It afforded the only railway transportation for 
many towns and villages along its lines, while great cities and 
vast agricultural communities made it the medium for the trans- 
action of a large share of their daily business. It needs slight 
exercise of the imagination to see that the transactions between 


1 The act modifying this rule was passed March 8, 1887. 


J 
q 
a 
7 
: 
q 
4 
J 
g 
= 


‘a 


| 


a 


528 38 AMERICAN LAW REVIEW. 


the general public on the one hand and the railway company 
on the other would continually give rise to a multitude of con- 
troversies. For the settlement of such controversies the courts 
of every county traversed by the railway had jurisdiction, and 
in the case of petty claims the company stood on the same 
footing as any other citizen. It could be proceeded against 
before a justice of the peace, or a petty municipal court. It 
had the protection of the law, but it was not above the law. 
An injured plaintiff could call it to account in the tribunals 
ordained by his State for the administration of justice, tribunals 
whose first qualification to that end was exemption from all 
influences calculated to bias them in favor of either suitor. 
But through the operation of the ancient chancery rule, all this 
was changed by the appointment of a receiver. By a stroke of 
the pen this vast railway system and all its property interests 
were taken under the protection of a Federal court.! Claimants 
scattered over a territory greater than the thirteen American 


Colonies that revolted against Great Britain were deprived of - 


all right to litigate their claims save by the consent of the 
court which was technically the party responsible for the trans- 
sactions upon which these claims were based, and the very party 
against whom they were sought to be enforced. This was 
almost equivalent to a total denial of legal redress. For, 
although the Federal courts might be superior to the influences 
calculated to prejudice, ordinary claimants could not afford 
the time and expense involved in appealing to them. Had it 
been otherwise the volume of business would have been too great 
for the receiver’s court to discharge. 

Of course in proportion as the collection of demands against 
the receivership property is impeded the interests of the com- 
pany are promoted; hence the frequency of the ‘ friendly 
receivership; ’’ namely, a receivership created through collusion 
between the officers of the company and some one or more of 


1 Of course the court’s actual cus- taken, and the receiver first appointed 
tody of real estate could not extend is made receiver in all Federal juris- 
beyond its territorial jurisdiction, but dictions through which the railroad 
when a receiver is appointed overa passes. 
railroad, ancillary proceedings are 
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its creditors, and in which the president or some other officer is 
made receiver. A careful writer says: ‘‘ Out of one hundred 
and fifty cases spread over the last thirty years and especially 
investigated with reference to this point, were eighty in which 
the president of the road in question was appointed receiver, 
twenty-five others were general managers, seventeen super- 
intendents and sixteen vice-presidents. Other officers repre- 
sented were, the auditor, the treasurer, the chief engineer and 
individual directors; as well as several who combined other 
offices with those mentioned above.’’! In a few instances rail- 
road companies have dispensed with the disguise of an applica- 
tion coming from a creditor, and the company has made the 
application itself.2 The Supreme Court of Missouri character- 
ized a proceeding of this kind as *‘ simply a petition of a debtor 
for a receiver to manage and carry on its business so that its 
creditors cannot enforce their legal rights.’’* The * friendly 
receivership ’’ is distinctly a product of the Federal courts. 

It would be unjust, however, not to remember that some of 
the Federal judges have denounced abuses of this character in 
the most vigorous language, and have labored unceasingly to 
minimize the evils incident to receiverships. Thus, Judge Cald- 
well, speaking for the Circuit Court of Appeals, in the case of 


1 Economic Aspects Railroad Re- 
ceiverships, p. 98, by Henry M. 
Swain. 

2 Wabash &c. R. Co. v. Central 
Trust Co., 22 Fed. Rep. 272; 8. c. 23 
Fed. Rep. 518; 145 U. S. 82; Cleve- 
land &c. R. Co. v. Knickerbocker 
Trust Co., 86 Fed. Rep. 73; see 95 
Fed, Rep. 850; 64 Fed. Rep. 623. 

8 State v. Ross, 122 Mo. 435. See 
also Kimball v. Goodburn, 32 Mich. 
10; Alabama v. McKeever, 112 Ala. 
134; Whitney v. Hanavor Nat. Bank, 
71 Miss. 1009; Bell v. Wood, 181 Pa. 
St. 175; Steele &c. Co. v. Laurens &c. 
Co. (Ga.), 24 S. E. Rep. 755. Fora 
very vigorous discussion of the abuses 
practiced in connection with receiver- 
ships under the shield of the Federal 
courts, see Reorganization of Railway 


VOL. XXXVIII. 34 


and Other Corporations, by Moorfield 
Storey, in 30 Am. L. Rev. 801. In the 
course of this article Mr. Storey says: 
“As a matter of fact in every case the 
proceedings have been collusive. The 
managers of the insolvent company 
have controlled both sides of the liti- 
gation; the plaintiff and defendant 
have been in legal effect the same per- 
son, and that person the debtor com- 
pany.” See also on this subject: 
Court Management of Railways, 27 
Am. L. Rev. 481, by Seymour D. 
Thompson; The Bane of Friendly 
Receiverships, 158 N. Am. Rev. 250, 
by Henry Wollman; The Railway Sit - 
uation, 10 Review of Reviews, 186, by 
Prof. Henry C. Adams. See also Edi- 
torial Notes in 28 AM. Law REV. 927, 
and 30 Am. L. Rev. 909. 


XUM 
q 


530 38 AMERICAN LAW REVIEW. 


Scott v. Farmers’ Loan &c. Co.,! said: ** The court has no 
power to hinder and delay a creditor indefinitely in the collection 
of his debt, or to deny him the right to enforce any lien he may 
have upon the property of his debtor for its payment.’’ The 
same eminent judge made it a practice of his court to annex as 
a condition to the appointment of a receiver for a railroad an 
order permitting all persons having claims against the receiver 
to prosecute their claims in the court of the State. In Dow v. 
Memphis &c. R. Co.,? Judge Caldwell gave his reasons for this 
practice in the following language : — 

‘¢ The general license to sue the receiver is given because it is 
desirable that the right of the citizen to sue in the local State 
courts, on the line of the road, should be interfered with as 
little as possible. It is doubtless convenient, and a saving and 
protection to the railroad company and its mortgage bondholders, 
to have the litigation growing out of the operation of a Jong line 
of railroad concentrated in a single court, and on the equity 
side of that court, where justice is administered without the in- _ 
tervention of a jury. But, in proportion as the railroad and its 
bondholders profit by such an arrrangement, the citizen dealing 
with the receiver is subject to inconvenience and expense and he 
is deprived of the forum, and the right of trial by jury, to 
which, in every other case of legal cognizance, he has the right 
to appeal for redress. It is not necessary, for the accomplish- 
ment of the purposes for which receivers of railroads are 
appointed, to impose such burdens and deprivations on citizens 
dealing with the receivers; and neither the railroad company 
nor its bondholders have any equity to ask it. Where property 
is in the hands of a receiver simply as a custodian, or for sale or 
distribution, it is proper that all persons having claims against 
it, or upon the fund arising from its sale, should be required 
to assert them in the court appointing the receiver. But a very 
different question is presented where the court assumes the 
operation of a railroad hundreds of miles in length, and adver- 
tises itself to the world as a common carrier. This brings it 


1 69 Fed. Rep. 17. See alsoBecker of this kind as ‘‘a bill to hinder and 
v. Hoke, 80 Fed. Rep. 977, where delay creditors.”’ 
Jenkins, J., characterizes a proceeding 2 20 Fed. Rep. 267. 
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into constant and extensive business relations with the public- 
Out of the thousands of contracts it enters into daily as a com- 
mon carrier, some are broken, and property is damaged and 
destroyed, and passengers injured and killed by the negligent 
and tortious acts of a receiver and his agents. In a word, all 
the liabilities incident to the operation of a railroad are incurred 
by a court where it engages in that business; and, when they 
are incurred, why should the citizen be denied the right to 
establish the justice and amount of his demand, by the verdict 
of a jury in a court of the county where the cause of action 
arose and the witnesses reside? If the road was operated by 
its owner or its creditors, the citizen would have this right; 
and when it is operated for their benefit by a receiver, why 
should the right be denied? 

‘*It is said that if suits are allowed to be brought in the 
courts of common law the plaintiffs would probably receive more 
by the verdict of a jury than would be awarded to them by the 
master or chancellor, and that to compel the receiver to answer 
to suits along the entire line of the road, subjects him to 
inconvenience and entails additional expense on the estate. 
This is probably true. But why should a court of equity 
deprive the citizen of his constitutional right of trial by jury, 
and subject him to inconvenience and loss, to make money for 
a railroad corporation and its bondholders? If the denial 
of the right to sue can be rested on the ground that it saves 
money for the corporation and its creditors, why not carry 
the doctrine one degree further, and declare the 
receiver shall not be liable to the citizen at all 
for breaches of contract, or any act of malfeasance or 
misfeasance in his office as receiver. This would be a great 
saving to the estate. The difference is one of degree, not of 
principle. When a court, through its receiver, becomes a 
common carrier, and enters the lists to compete with other 
common carriers for the carrying trade of the country, it 
ought not to claim or exercise any special privileges denied to 
its competitors, and oppressive on the citizen. The court 
appointing a receiver of a railroad, and those interested in the 
property, should be content with the same measure of justice 
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that is meted out to all persons and corporations conducting the 
like business.’ ! 

Another noteworthy protest against the evils incident to the 
‘* friendly receivership ’’ is contained in the dissenting opinion 
of Mr. Justice Miller in the case of Barton v. Barbour.? Jus- 
tice Miller referred to the relation between the receiver and the 
court as a sort of partnership. He condemned the rule by which 
claimants against a receiver were compelled to submit their claims 
to the appointing court, as an unconstitutional infringement of 
the right of trial by jury, and pointed out that the application of 
this rule to railroad receivers might result in placing the entire 
railroad business of the country beyond the jurisdiction of the 
ordinary courts of justice. We omit the opinion because of its 
length. 

Justice Miller’s opinion was written in 1884. Since then 
railroad receiverships have decreased, especially during the last 
few years. No doubt this result is largely due to the general 
prosperity which the country has recently enjoyed; but it is 
also we think to a large extent to be attributed to facts which 
have made ‘‘ friendly receiverships ’’ less profitable than they 
were when Justice Miller wrote. The most important of these 
facts is the Act of Congress which we will consider in a future 
article, and which has qualified the ancient chancery rule for- 
bidding suits against receivers. 


W. A. Coutts. 


STE. Marie, MIcH. 


1 Judge Caldwell’s influence in onthe other, was recognized by Mr. 


correcting abuses relating to railroad 
receiverships has been very great. 
These abuses are well set forth by 
him in an article entitled Railroad 
Receiverships in the Federal Courts, 
30 Am. L. Rev. 162. The inherent 
antagonism between the interests of 
the corporators and their creditors on 
the one hand, and the general public 


Justice Baxter in Handy v. Cleveland 
&c. R. Co., 31 Fed. Rep. 693, in an 
opinion in which he vigorously con- 
demned the receiver for discriminat- 
ing in rates in order to make money 
for the corporators and creditors of 
the road. 
2 104 U. S. 126. 
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ILLUSTRATIVE EXAMPLES AND TESTIMONIES AS TO 
THE VALUE OF BOOKS AND FREE LIBRARIES.! 


I find, for instance, in Barry CorNWALL’s Autobiography testi- 
mony based upon his own experience as to the value and seminal 
power of books and libraries, albeit never so scant and poor: 
‘« In the village where I dwelt there was a circulating library. 
Its contents were of a very humble description. It contained the 
novels and romances of fifty years ago, a score of old histories, 
and a few volumes of biography, now forgotten. The books 
had been bought at sales for the value of waste paper. Never- 
theless, it was out of this dusty collection of learning that I was 
enabled to select a few books which spurred me on the great road 
of thought. When we encounter a new idea it surprises us, and 
we begin to doubt and examine it, and this is thought. For 
it is not simply the admission of another man’s ideas, for these 
sometimes present themselves so that we neither dissent nor 
sympathize. They do not spur the mind on its road at all. I 
had already read Caesar and Virgil, and Ovid, and some parts 
of Theocritus, and passages from Homer; but these passed un- 
profitable over my mind like shadows over the unreflecting earth 
below. They were read as words only and left no trace or 
image. But now a more effective agent was at work, which 
moved my heart at the same time with my other faculties. Let 
no one despise the benefits which thus open the young and ten- 
der heart. They are the gates of knowledge. * * * If I 
had never become intimate with Le Sage, and Fielding, and Rich- 
ardson, with Sterne, and Inchbald, and Radcliffe, I should, per- 
haps, have stopped at my seventeenth year disheartened on my 
way. But they were my encouragers; they forced me to travel 


1 Part of an address delivered by Public Library at Davenport, Iowa, 
the Hon. John F. Dillon, of New May 11, 1904. 
York, at the dedication of the Free 


q 
. 
q 
| 
a 
q 
a 
4 


534 38 AMERICAN LAW REVIEW. 


onwards to the Intellectual Mountains. I have now forgotten 
all my mathematics and arithmetic, all my Greek, and almost 
all my Latin; but I cleave to those who were the true nurses of 
my boyhood still.’’ 

This record is also interesting, as showing the intellectual 
stimulous of books of imagination, and as illustrating that the 
mind needs something outside of school books and the classics. 

Perhaps no more hearty and genuine book lover ever lived 
than Lergu Hunt. The love of books divided with him the love 
of nature. Books were to him areal world. In prison they were 
his constant companion; they sweetened a long lifetime of toil 
and poverty, and in the solitude and desolation of old age when 
his contemporaries had gone, and death had made sad inroads 
into his domestic circle, his love of books sustained and 
soothed him, as it has solaced so many another, before and since. 

About the midway of his own mortal life, at the age of 
eight-and-thirty in Italy, after the miscarriage of his Byron- 
Shelley Liberal Quarterly ’’ project, after the death of Shelley, 
after the rupture with Byron, who proved an impossible compan- 
ion, if not an unreliable friend, Leigh Hunt, in practical exile, with 
wife and children about him almost literally without their daily 
bread, wrote his essay entitled ‘‘ My Books.’’ To me it is the most 
delightful of his writings because it is penetrated and interfused 
with so much of his own self, his own experience, and his own 
sentiments. Amid the encircling gloom of his misfortunes his 
«* natural piety and cheerfulness ’’ buoyed him up, his hopes 
and aspirations were not extinguished; no note of melancholy or 
despondency is heard. After enforcing the thought or fancy 
that great authors at their death are metamorphosed into the 
shape of a book, the last and final change, and that a library 
‘contains not only books, but ‘* the assembled soul of all that men 
held wise,’’ he commences a pathetic reference to himself and 
to his own ambitions. ‘* May I hope to become the meanest of 
these existences? This is a question which every author who is 
a lover of books asks himself some time in his life; and which 
must be pardoned because it cannot be helped. I know not.’’ 
Having in view dependent wife and children he added: «I can- 
not explain with the poet, 
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‘Oh that my name were number’d among theirs, 
Then gladly would I end my mortal days.’ 


For my mortal days, few and feeble as the rest of them may be, 
are of consequence to others.’’ 

Reverting to his own aspirations, he continues: ‘* But I 
should like to remain visible in this shape —- some book of mine. 
The little of myself that pleases myself, I could wish to be ac- 
counted worth pleasing others. I should like to survive so, 
were it only for the sake of those who love mein private, know- 
ing as 1 do what a treasure is a friend’s mind when he is no 
more. At all events nothing while I live and think, can deprive 
me of my value for such treasures. I cannot help the apprecia- 
tion of them while I last and love them tillI die.’” Then recol- 
lecting Petrarch, who copied out with his own precious hand, 
the manuscripts he rescued from time, and then produced others 
for time to reverence and who died with his head upon a book,’’ 
Leigh Hunt directing once more his thoughts upon himself 
ended in these touching words—‘‘ And perhaps if fortune turns 
her face once more in kindness upon me before I go, I may 
chance, some quiet day, to lay my overbeating temples on a 
book, and so have the death I most envy.’’ Verily, for a book- 
lover and scholar this is an ideal euthanasia. 

Of the value of books as a means of self-education where for- 
tune has denied wealth and decreed poverty, scores of striking 
examples in our own country might be given. Let me instance 
that of ABraHAM LincoLn. The utter, stinging and relentless 
poverty of Lincoln’s boyhood and early life cannot be matched 
even in the experience of the pioneer settlers of Iowa. Of the 
extent and depth of this destitution, I confess that I had no ade- 
quate conception until I saw it protrayed in ‘*Schurz’s Life’’ of 
the future President. A few months in school comprised all 
the education that he owed to teachers. Libraries of course 
there were none. Whence then was derived that supreme and 
acknowledged excellence which in the general judgment has 
placed the debates with Douglas and the Cooper Institute 
Address among the most noted examples in history of argumen- 
tative political eloquence and power, and which has also 


XUM 
XUM 


536 


38 AMERICAN LAW REVIEW. 


placed the Gettysburg Oration and the second Inaugural, for 
force and beauty, for artistic perfection, for tenderness and 
deep pathos among the world’s literary masterpieces? Whence 
came this, we ask? The Bible, which in the noble English 
version is the greatest and best of books considered merely from 
a human and literary standpoint, he had. We may hope that 
he had access to Shakespeare and Bunyan and Milton. 

Nature compensated poverty with a deep inborn love of knowl- 
edge and of reading which he was able to gratify only by bor- 
rowing such chance books as the neighborhood could supply. 
After a day of toil these, by the dim light of a tallow dip or the 
glare of a pine knot, he read with devouring eagerness. In his 
case as in so many others poverty proved a blessing, not a curse, 
inasmuch as he conquered it and did not let it conquer him. 
This yearly, daily, hourly hand-to-hand conflict with it, toiling 
by day and reading by night, made him familiar with the lot of 
the lowly, with the wants and feelings, the strength and the 
weakness of the people, with human nature itself in its deepest 
and most obscure recesses, and his struggle and experience 
strengthened the elements of his character and made him strong 
and masterful as well as wise and intelligent. It prepared him 
to reap the full advantages of what the world would call the ac- 
cidental and what others more reverently would call the pro- 
vidential circumstance which I next relate. At the annual ban- 
quet of the Chicago Society of New York, held February 12, 
1903, in honor of Lincoln’s memory, there was present the 
venerable artist, Mr. Conant, who painted from life one of the 
best portraits of Mr. Lincoln. I quote literally from Mr. Conant’s 
remarks: ‘* The most important epoch in Mr. Lincoln’s life, as 
he told it in his own words, was as follows: ‘One day a west- 
ern emigrant stopped at my store and asked me to buy a barrel 
of odds and ends of little value, for which he had no room in his 
wagon, with his family and household plunder. I bought it and 
put it away and never thought of it again until one day, rear- 
ranging things, the stuff turned up. I found a two volume copy 
of ‘ Blackstone’s Commentaries.’ I devoured them, I assure 
you, and I never read anything which so profoundly interested 
and thrilled me. Soon after that I began the study of law and 
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that is how I came to be a lawyer.’ The reading of ‘ Black- 
stone’s Commentaries ’ was the shock whieh crystallized all the 
results of Lincoln’s omnivorous reading into one coherent 
unity.” 

This chance purchase of Blackstone determined his career. 
In the great destiny which the future held in reversion for him 
his legal knowledge and legal experience were of the highest 
value. They rendered him self-reliant and enabled him to act 
in matters of the gravest international and public importance 
upon his own judgment. Of this two characteristic examples 
are given in former Senator Turpre’s recent (1904) ‘+ Sketches 
of My Own Times.”’ : 

The Senator relates that he was introduced to the President 
by his colleague, Senator Lane, and says that they went early in 
the forenoon, and found Mr. Lincoln alone, sitting with a law 
book open before him. When they entered the President rose, 
but kept his book in one hand, his finger marking the place 
where he was reading. As soon as the introduction was over 
the President said: «* Gentlemen, I have been looking into the 
books about this matter of the blockade at Charleston.”’ A 
proclamation had been issued the day before by the Confederate 
authorities at Charleston, South Carolina, declaring the blockade 
raised; that it could not be any longer lawfully enforced, be- 
cause a vessel leaving Charleston, carrying as passengers 
the French and English consuls, had spent twenty-four hours 
outside the harbor without seeing anything of the blockading 
squadron. ‘*I have been looking into some works of interna- 
tional law upon this subject,’’ continued the President. ‘+ Some 
of these authorities seem to hold that a vessel seeking to enter 
the port, after lying outside twenty-four hours without hind- 
rance from the blockading squadron, may lawfully pursue her 
voyage to her destination; but I find no case holding that any 
such rule applies to a vessel coming out of the blockaded port. 
Why this is very much as if a man had been hooped up tight in 
a hogshead, and should contrive in some way to knock the bung 
out, and then issue a proclamation through the bunghole that he 
was free; he wouldn’t be loose, would he? I shall pay little 
attention to the Charleston manifesto.”’ 
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At a later day the Senator called again at the White House, 
with one of the Indiana members, in behalf of an office- 
holder who had fallen into some embarrassment that required 
executive action for his relief. They presented to the President 
their evidence of the man’s absolute honesty and good faith. 
When they had finished the President said: ‘* Gentlemen, I shall 
carry this case, as we say in Illinois, over to the chancery side. 
We all know what statutes are made for — it is to see that the 
right thing is done; it is my duty to take care that no innocent 
man is wronged by them; by that rule I shall be guided.”’ 

Mr. Lincoln’s case eminently illustrates the point I am seek- 
ing to enforce,— namely, the value of books in the work of 
self-education, especially where adverse fortune has denied the 
ordinary facilities afforded by schools and teachers. How 
superior in its advantages a local free library supplied with a fair 
range of useful books is to the small and uncertain resource of 
borrowing from one’s neighbors is too obvious to need remark ; 
and we can well imagine that Mr. Lincoln, when the multitudi- ° 
nous cares of professional and public life voraciously consumed 
all his time, must have regarded his lack of books as among the 
greatest privations of his earlier life. 

To an inquiry I ventured to make of Mr. Carnegie, why he 
took such an interest in the establishment of libraries? he 
answered in a letter now before me which I read because it 
affords another permanent proof of the value of local libraries: 
‘*T am a library builder through heredity. My father was one 
of three weavers who organized the first library at Dunfermline. 
They combined their few volumes and opened them to less for- 
tunate people. When I was a working boy in Allegheny City, 
Colonel Anderson opened his library consisting of 400 volumes to 
the working boys of the town, and attended every Saturday 
himself to exchange books. In this way the portals of knowl- 
edge were opened to me, andI then resolved that if ever fortune 
favored me, I would use it so that many another working boy 
would have access to books, in which is preserved, as if by 
magic, everything worthy that man has said or done.”’ 

To these testimonies of the usefulness of books and local 
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libraries, I may add my own, although I would hardly venture 
upon such a personal reference in any other place or before any 
other audience. Our long-time and respected fellow-citizen, 
the late JupGE Grant, realizing that an adequate law library 
was essential to the highest professional attainments and suc- 
cess, commenced early to form such a library. This was in the 
thirties. Though the times were hard, money scarce, profes- 
sional gains small, and books expensive, he yet made it a rule, 
year by year, regularly to make additions to his books, so that 
by the time I had begun, in 1852, my own career as a lawyer, 
he had in his offices in this city one of the largest private law 
libraries in this country. His brother members of the bar were 
always welcome to use it, and not infrequently would they 
gather from Grant’s books the weapons to use against Grant 
himself in the contests of the court room. 

Now it so chanced in the course of time that I found myself 
on the bench of the Supreme Court of the State, with an ambi- 
tion not unnatural to write a work upon some subject that I 
hoped might be useful to the profession. The first and indis- 
pensable requisite to such an undertaking was access toa full 
law library. Judge Grant’s supplied this condition. The next 
requisite, equally indispensable, was the needed leisure for study 
andresearch, and the only leisure possible to a judge was in the in- 
tervals of uncertain length between terms of court. The library 
being at hand in my own city enabled me to do what otherwise 
I could not have done at all, that is, utilize my days snatched 
from judicial labor by working in the Grant library, collecting 
material for my projected book. I selected my subject — 
‘* Municipal Corporations ’’ — and entered upon the work of 
thorough and systematic preparation. Without aid of steno- 
grapher or typewriter, I began an examination, one by one, of 
thousands of the law reports, commencing with Vol. I of the 
State of Maine and continuing down through successive reports 
to date, and so on in like manner the reports of every one of the 
States and of the Federal and English courts, occupying atl my 
available time for about six years. The result I have never had 
occasion to regret. The book was successful: the first edition 
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yielded me within a year a royalty of $5,000 (equal to two and 
a half years’ judicial salary) and after more than thirty years 
the royalty still continues, amounting in all to not less than 
$50,000, and it has yielded and still yields indirect benefits still 
greater. It has profoundly affected my whole professional 
career. 

Now the point I wish to illustrate is sufficiently plain, and it is 
this: that whatever the value to myself or others of the work 
thus produced, the work itself would not have been possible with- 
out the Grant Law Library and its location in the city in which 
I had my home. You may well suppose, therefore, that I have 
an abiding affection for that library. I am glad its name is 
preserved in that of the ‘‘James Grant Library Association,” 
and that the library itself belongs to the bar of Davenport. I 
never come to the city but I go to the Court House to see once 
more the original, cheap, red, portable pine boxes with the cast- 
iron handles, in which the books are kept, and which were thus 
designed by Judge Grant that they might the more readily be - 
removed in case of fire. 

‘*A university is a collection of books,’’ declared Oliver 
Wendell Holmes. Carlyle went further, saying that ‘* The best 
university of these days is a collection of books.’’ These dicta 
were not intended to be precise, since books alone cannot make 
a university, but they strongly express the indispensableness of 
books in the educational work ofa university. Schools, colleges, 
universities, and collections of books called libraries are com- 
plementary and related, and together constitute the means and 
appliances of education under the most favorable conditions. 
All education is necessarily self-education, whether acquired by 
one’s self unassisted, or acquired with the assistance of teachers 
in educational institutions. At the bottom and in the last 
analysis, therefore, all education is self-education. No one can 
educate another; he can at most only aid that other in his own 
education. Every one must educate himself; and where the 
love of learning and the determination to learn coexist in any 
generous youth books will largely, though I do not say will 
fully, supply the place of instruction in schools and colleges. 
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Local libraries, while they benefit all, benefit most those who 
most need their advantages. The rich can buy all the books 
they desire and can give their sons and daughters instruction in 
educational institutions. This the poor man may not do, and 
such a library as the one now formally opened to the public, 
free to all, benefits all, but it benefits those who most need its 
advantages. 
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THE CAUSE OF CRIME IN THE UNITED STATES. 


It is an obvious truth that the first advantage to be derived 
from government, the first recompense for submitting to it, 
and probably the first motive for inventing it, is the security of 
one individual from the violence of another. The prevention 
and punishment of crime ought to be the chief boast of a nation. 

That violent crimes are more common, and that more of them 
go unpunished, in the United States than in other countries 
of the first rank is universally conceded. As to petty crimes, 
whether there are more in our own than in other highly 
civilized countries is not a matter of present curiosity. It is in 
preventing or punishing the bolder crimes, those in which the 
law is plainly defied and which are not accomplished by sneak- 
ing, that the real test of government is to be had. In 1896 
the number of our homicides (according to the statistics of a 
well-known newspaper ) exceeded 10,000, from which figure they 
declined to something above 6,000 in the year 1900, while from 
the latter number and date they have increased, until last year 
they were almost 9,000, the latter in the greatest national pros- 
perity. The punishment of crime to-day in this country is im- 
measurably behind what it is in every other highly civilized 
country on the globe. 

Dowe read of railway trains stopped by robbers in Europe? Do 
we read of bandits in such European cities,as our Chicago? Oh, 
but this is anew country with wild tracts of land favorable to the 
escape of criminals. Nonsense. These violent crimes occur in 
our most thickly settled States. Besides, if we turn our eyes 
to Canada, we may ask how often a train is stopped by robbers 
in the Dominion. How often do we hear of red-handed crimes 
in the most thinly settled portion of that region? Canada has 
its ** Wild West,’’ but the train bandits of the American side 
let the Canadian Pacific Railway alone. 
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But ours is so young a government? We have not had time! 

- Why, the truth is, we are’ infinitely worse now than when we 

were much younger, and that the growth of crime has increased 

faster with our increase of population and with the growth of 

our large cities than in other countries of equal rank, in which 
cities are much more populous and poverty greater. 

The fact is, the cause of crime among us is not defective 
laws, but a temperament unknown to our forefathers, a new 
racial tendency, to tolerate crime as well as to find excuses 
for it. Our present way of treating crime is not only recent, 
but springs from the people themselves. 

Let us look at a few instances. Not long ago a murderer in 
Pennsylvania, being convicted in the second degree of his offense, 
was consigned to prison for life. Now, it so happened that he 
was to be taken to the penitentiary the day before Christmas. 
What astonishing circumstance occurred but that, by the con- 
sent of the prosecuting attorney and everybody concerned, he 
was allowed to spend Christmas with his family before he was 
taken away! I believe that in no other country under the sun 
would such a silly, vicious sympathy as this be possible.! 

Poor murderer, you know, and poor family that had to lose 
him! This case shows perfectly that we have gotten on so far 
as to think a murderer may not be always a very bad fellow. 
For, let us see. Suppose he had beaten out his mother’s brains. 
Would he or his family have been allowed Christmas together? 
Certainly not. Such a devilish fellow’s family must ask for no 
favors. But as he had only taken another man’s life, without 
deliberation though with malice in his heart, it was really too 
bad to deny them. It is impossible that this man’s crime was 
regarded with detestation, since then no such indulgence would 


1 Not long ago I heard a lawyer 
arguing for further delay of trial for 
a murderer who had already been 
allowed nearly a year. His repeated 
harangue was: ““ Remember, your 
Honor, this is the highest crime 
_ Known to the law.’? See, now, our 
point of view. This had a great effect 
on both judge and spectators, yet in 


Germany or England it is just the ar- 
gument he would not have dared to 
use, because everybody (whether 
judge or jury) would say that this 
was the very reason why he should 
not have more delay. Our American 
juries are always plainly affected, 
though, by this sort of language. 
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have been conceded. As it was, his crime created no horror. 
It takes a downright fiend to make us deeply angry. Now Iam 
confident that the man who commits any degree whatever of 
murder in any of the four principal countries of Europe is 
looked on as a monster, a violator not merely of human but of 
divine law, a being unnatural. Let me take another way of 
illustrating how lightly we regard crime. A certain man, hav- 
ing embezzled and successfully defeated justice by an admitted 
technicality, his wife and daughters subsequently attended an 
entertainment at the house of some friends, whereupon a Ger- 
man not long in this country expressed the utmost pain at their 
being invited. For this he was censured. Was it the wife’s 
fault, or the daughters’, poor things? But it all depends on 
how bad you think the man’s offense. Ifthe father had been 
hanged for poisoning, the wife and daughters would not have 
been to blame either, but they would not have been invited, be- 
cause the crime would appear so vile as to affect the family. 
But embezzlement, which the German thought so monstrous. - 
Oh! that is no so bad. That ought not to affect the family, 
But is it not a more wholesome state of society when it does 
affect them? And in a German community would not a father’s 
embezzlement ruin his family socially? 

Again, I noticed not long ago that the newspapers were ex- 
hibiting the picture of a New York boy who had gotten his 
father a pardon. Of what offense, pray, had the father been 
convicted? He had stolen a large amount of bonds and 
diamonds, and, as far as we could hear, very cordially deserved 
all that the law could give him. No matter, he was pardoned. 
Why? Because his dear little boy wrote such a sweet letter to the 
Governor. Notice, too, the effect of the sickly sentimentality. 
The boy becoming a hero, the father’s offense declines in the 
eyes of all who admire the boy. The fault of the Governor to 
society is equally lost sight of, the family relation the only thing 
considered. This sort of thing goes on continually in this 
country.! A scoundrel wants a pardon. Everybody admits 


1 The limit of patience is reached petition of his little daughter. Of 
by a pardon in one of the Eastern States what had the father been convicted? 
granted to a condemned father, on the The murder of her mother! You see, 
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that he was athief, or even a robber, but he has a wife and 
children. These are powerful arguments, which a man is 
thought very stern indeed to resist. Notice, again, the turn of 
mind of our people. When a murderer is at last convicted, is . 
compelled to go to the scaffold, everything that can place him 
in a sentimental attitude toward mankind is dwelt upon. The 
afflicted mother, his kind words to his wife, his late repentance, 
or his heroic stoicism, are recounted at length. His victim is 
entirely forgotten. The very first thing quoted about a mur- 
derer is some sentimental allusion to his mother. These things 
are of immense indication. They do nor occur in foreign coun- 
tries, except in those countries like Italy, where assassination is 
so little outrageous in the public eye that those who commit it, 
especially if they do it by way of outlawry, have a sort of public 
opinion behind them against the government which endeavors to 
punish them. 

Within the past year I have seen two wife murderers freed by 
juries, acquitted by their countrymen on the following facts: 
Each admitted that he had killed his wife deliberately without 
self-defense. His extenuation was that during a year previously 
he had drunk himself into a state of mania for which there was 
no cure except slaying his wife, for which he now feels so sorry. 
This was submitted to the jury as possible insanity. Such they 
promptly found it, and yet, being only a casual one, it left him 
sane at the trial and free when acquitted. Such a decision by a 
_ German or English jury would be impossible.! The following 
recent press dispatch from Des Moines, lowa, seems equally 
incredible : — 

‘*Charles W. Graves, the accused wife-murderer, who is 
alleged to have saturated his victim with kerosene after the 
murder had been committed and then deliberately applied the 


had he got his deserts by hanging, she 
would have had neither father nor 
mother! Irresistible sentimentality! 
No matter about society. The dear 
little girl must have the comfort of a 
murderer’s company and care. 

1 The commonwealth has to con- 
duct itself nicely indeed to avoid the 

VOL. XXXVIII. 


appearance of a very persecutor in 
this country. Here is a situation that 
would have supplied the sententious 
Montesquieu with a paradox. In the 
present monarchical governments the 
people aid the prosecution, but in 
ours, where they are themselves the 
prosecutors, they befriend the culprit. 
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torch, was permitted to plead guilty to manslaughter to-day. 
The limit is eight years, which he is expected to receive. 
Graves was tried once before, the jury failing to agree.”’ 

Another illustration occurs to me of this sentimental turn 
among us. Not long ago three loathsome young villains were 
executed in New York for the most atrocious murder conceiv- 
able. They had after complete deliberation beaten out the 
brains of an aged and defenseless couple, with such satisfac- 
tion as to have contended with each other afterwards as to who 
had had the honor of striking the first blow. After consider- 
able delay they were finally put to death. Then occurred 
a thing so common in this country as to excite no com- 
ment, but perfectly incomprehensible, it may fairly be believed, 
to a German or an Englishman. The warden or other custodian 
of these villains, immediately after their execution, spoke of a 
certain degree of attachment toward them which he'would not 
deny. He had, he said, grown fond of them in spite of him- 
self. Their behavior under him had been such as to draw him 
strangely toward them. This man should have been removed 
from his position at once. I do not believe that any English 
or German warden could ever, for a moment, have lost sight of 
the monstrous character of these young brutes. To a person 
wholly uninfluenced by the atmosphere in this country toward 
crime, their very docility in prison would have been imputed to 
cunning. Inno event could their horrible crime, so deliber- 
ately, so maliciously, planned, and so horribly gloated over, 
have been lost to his mind. He would have been impatient for 
the day when society would exhibit its power to avenge the 
wrongs of individuals and to control its members. He would 
have remembered only those gray old heads bespattered with 

‘blood. 

This spirit among us is the reason why all our laws have been 
interpreted so favorably toward criminals. Not only do juries 
find excuses where it is scandalous to find them, but the appellate 
courts themselves are fond of inventing error.’ It is as if our 


1A notable example occurred in The State Supreme Court reversed the 
the case of MayorjAmes of Minneap- judgment upon a point which even the 
olis, convicted of corruption in office. industry of counsel on both sides had 
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people dreaded the responsibility of punishing crime. A murder 
among us must be particularly devilish to put us in that frame of 
mind when we are really glad to punish it. If we are success- 
fully to deal with this question of crime, we must begin to 
change our entire point of view, which at present is astonish- 
ingly sentimental. In what other civilized country in the world 
(by civilized I mean of the first rank in civilization) do women 
send flowers to confessed criminals? When a murderer goes 
upon trial in this country, he knows indeed that he has society 
to face, but society in a mood to think kindly of, too kindly of, 
any defenses he may offer. Let him be able to invent some kind 
of provocation from his victim, though it may be pretty remote, 
it will be tolerated. Let him invent or betray emotions that 
truly or falsely indicate that, though a villain in some ways, he 
is not such a bad fellow in others, and he is pretty sure to divide 
the jury. Now, it is totally different in England. The mur- 
derer knows that it is not simply the law he has to face, but the 
anger of all good Englishmen, represented by twelve men, who 
want to know by what right he broke the public peace, or who 
this scoundrel is that took their law into his own hands. In our 
own country, alas! it is no grievance against him that he took the 
law into his own hands. That, with too many juries, is perfectly 
proper, if he can only show some provocation. 

Here it is impossible not to mention the extraordinary case 
of Mrs. Maybrick. All America is incensed with the English 
because this woman was not pardoned, or, at any rate, not par- 
doned long ago. They cannot understand the stubbornness of 
the English. If it were possible to impute it to unfriendly 
national motives, probably we would do so. That, however, is 
impossible. The English are not only friendly toward us, but 
manifestly desiring to show friendship toward us. If it were 
possible, either, to impute it to a cold-blooded turn of mind 
among the British, perhaps we would do so. But no, they are 
a reasonably humane people. They are besides a people, as 


never suggested, a provoking techni- have had to die in prison, not a bad 
cality that fairly illustrates our way fellow, the offense so common, etc., 
of looking at offenders. You see the etc. 

mayor was an old man, would perhaps 
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every lover of sport knows, pre-eminent for their love of fair 
play. Above allthings, they are a race who have preserved the 
liberty of the individual against a long succession of kings. 
What is the reason, then, that they would not hear to the 
pardon of Mrs. Maybrick? The reason is plain. The English 
say in effect: ** We have a rule in this country of giving every 
man a trial by jury for his life in open court, and at the 
expense of the Crown. He is attended by counsel and guarded 
by everything which has protected and promoted constitutional 
liberty among us. When he is convicted, however, the thing 
is at an end. It may be in particular cases that harm has 
occurred, but it will not do to open’ these questions. Severity 
must be the rule, lenity an almost impossible exception.”’ 

Now, what is the result of their severity? The result is that 
in the great city of London last year, in spite of all its poverty, 
there were committed but thirteen murders!! Eleven of the 
offenders, I believe, were hanged. Who is there that does not 
blush to compare this with our own state of affairs? Compare it 


with that of any American city one-tenth as large as London. 


Look at the records of many of our States. Look at one of the 
Carolinas, in which more than 2,000 homicides have occurred in 
the last ten years. Then compare its population with that of 
London. Look at what goes on in Kentucky. Don’t let us 
answer and say that these are Southern States. They are apart 
of our country, and the Southerners are as intensely American as 
the people of the North. Does the same proportion of homicide 
occur in Jamaica, a land of mingled whites and free negroes? 
But, passing the Southern situation, the record of our Northern 
States is shameful when compared with that of Europe. 

But it all comes of a racial change. The lowly English resort 


1 The desperate riot and at- hood, let it be remembered that they 


tempted lynching in Ohio lately was 
caused by popular wrath that of 
eleven murderers in that county in 
two years previous, none had been 
hanged. This isa disgraceful record 
compared with that of the populous 
city of London. If at the same time 
the local indignation looks well for 
the good people of that neighbor- 


themselves are the cause of it all, 
and that the very temperament which 
makes them rioters is the tempera- 
ment which would make each individ- 
ual rioter indifferent in the jury box 
to the strict enforcement of law 
against the particular culprit upon 
whom he has to decide. 
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to fights nearly as often as our own people. But how do they 
fight? With the fists. Desperate is his situation indeed when an 
Englishman draws a knife or revolver. He knows that if he kills his 
adversary, the inquiry will not be who struck the first blow, but 
who first drew the dangerous weapon, that his aggressor’s being 
in the wrong will not excuse a knife or pistol, that he is expected 
to take a beating rather than kill, and that the common people 
of the island will abhor him for shedding blood, even in self- 
defense, against a more powerful adversary. In our own coun- 
try it is too often a blow or two, then the knife or pistol, then a 
jury’s disagreement or an acquittal. A large part of our male 
population goes armed. Notice in all newspaper accounts of 
affrays, the participant does not draw a revolver but iis revol- 
ver, that is to say, he had one with him, of course. 

To get a good idea of how we ought to despise ourselves for 
this state of things, let us try to imagine how foreigners regard 
it. Are they not disposed to regard us in Europe very 
much as we regard some of those Latin republics in 
South America? Of what use would it be for a citizen of 
Chile or Argentina, of Venezuela or Colombia, to show us 
that his country was in a high state of prosperity, that the 
volume of her imports or exports showed a vast increase in 
business, that she had so many millionaires? ‘* What,’’ we 
would reply, ‘‘is the state of your society? Do you not have 
assassinations continually? Are you able to control your peo- 
ple?’’ With this question always in our minds, we look with 
disdain upon the people of those countries, because we feel that 
they are contemptibly lawless. It is impossible for us to have 
any genuine respect for them. As we would express it, they 
don’t understand government. Now, let us be fair and put our- 
selves for the moment in the shoes of a European contemplating 
the state of society in America. The Americans, he would say, 
have unbounded business genius, and boast a great deal about 
it, but they don’t know how to govern. The first business of 
government is to suppress crime, yet their country abounds 
in murders and high-handed robberies. The technicalities of 
law and the easy sympathies of juries acquit criminals by the 
score. Their splendid railway trains are stopped by bandits, 
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while in the more thinly populated country of Canada, governed 
by the laws and temper of the English, such things are practically 
unknown. The brags or the emotions of murderers are glibly 
repeated in the public press, and he who commits a crime, 
provided he does it boldly, is pretty nearly half a hero. 

The deplorable state of things in this country is shown by 
what we deem amounts to mending our ways as to lynching, 
which some observers think is the case when we had only 
ninety-six of these shameful occurrences in a recent year. 
Ninety-six! Has there been one, one, in all Europe within our 
memory? It is not too much to say that a lynching in Germany 
would agitate the entire empire. It is a shame to have to sub- 
mit to a Gallic comparison, but even the French, whom we 
regard as so excitable, do not disgrace their laws by such 
excesses. I pass the hellish rites at some of our negro lynch- 
ings — the roasting of the villain, the slices of flesh — which 
argue extraordinary loss of the noble self-control of our race. 

After long reflection on this subject, I conclude as follows : — 

First. However more recent years compare with each other 
in this respect, the change has been awful from the behavior of 
our colonial ancestors, as to violent crimes, the severity and cer- 
tainty of punishment, and as to lynching. 

Second. That under the same common law and jury system, 
violent crime has been successfully repressed within the most 
thinly settled English dominions, while with us it has undoubt- 
edly grown out of all proportion since our colonial days, and 
since the first half century of the republic. 

Third. That the bar and the bench, while they have a good 
deal on this score to answer for, have been as much affected by 
the general tolerance of crime as it has been affected by them. 

Fourth. That a change has gradually occurred, bringing with 
it the tendencies of the Latin races, to be corrected only by ex- 
traordinary moral reflection by our people. 

Fifth. That few changes in our laws are required, and that 
until general sentiment is changed, any antidote by statute would 
be useless, because it would be either neglected entirely or inter- 
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NATURE AND INTERRELATION OF SOVEREIGN 
STATES.! 


No American lawyer who regards his profession as more than 
a mere trade—a mere means of making money — ought, it 
seems to me, to pass through a whole year of work without 
devoting some time, some thought, to the theories and problems 
which underlie all the practical questions which he studies and 
endeavors to solve. Moreover, the study of public law is 
valuable to the private legal praetitioner, not merely because it 
broadens his view of his profession as a science and develops 
intellectual powers, which he may at all times usefully employ, 
but because it also equips him for the conduct of great causes 
which may at any time come to him, in which the principles of 
public law determine the final judgment of the court. 

Let me then for twenty-five or thirty minutes —for all the 
ten-minute talks it seems are to be condensed into mine — en- 
deavor to make a few suggestions relating to some of the 
fundamental principles which underlie not only our great 
American political fabric, but all the sovereign States of the 
civilized world. Let me submit to your consideration a few 
more or less connected notes on the nature and interrelations of 
sovereign States. 

1. An independent sovereign State like the United States of 
America, the Republic of France or the Republic of Panama, 
is a political and physical fact, not a theory. Whether such a 
State exists or not is to be determined by observation, by 
evidence, not by theoretical reasonings or by mere declarations 
or opinions. 

The phrase ‘‘ a State or nation de jure’’ in my judgment is 
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an; absurdity. If a nation—and I now use the word nation 
instead of State to avoid confusion arising from our special 
usage of the word ‘+ State ’’ —if a nation holds its independent 
sovereignty de jure, 7. e., under a law, then there must be some 
superior lawgiver whose will is potent in decreeing and main- 
taining the continuance of such independent sovereignty. The 
very statement of the proposition shows the fallacy which it 
contains. 

An independent State, being a fact and not a theory, ora 
concept of some human mind, is either a sovereign State de facto 
or it is not a sovereign State at all. We do not speak of a sun 
de facto or a mountain de facto,.and the phrase ‘‘a sun de 
jure,’ or **a mountain de jure,’’ would be sheer nonsence. 

The distinction is often taken, and no doubt it is a very prac- 
tical and useful distinction, between a nation whose independent 
sovereignty is recognized by other nations, and a nation which 
has received no such recognition. An unrecognized sovereign 
State exists as a fact just as absolutely as does a recognized 
sovereign State. Whether a sovereign State be recognized 
by all its sisters, or only by some or one, or by none of them, 
may bea matter of vital importance to its people, but cannot 
affect the status of the State as a physical and political fact. 
You may fail to recognize the sun or the mountain, but they 
will continue to exist in serene disregard of your blindness. A 
solitary sovereign State may possibly to-day occupy what we 
would call an undiscovered island or the frozen regions around 
the north pole, in ignorance that human life exists beyond the 
confines of its territory. 

If the phrase ‘‘ a State de jure’’ be employed merely to charac- 
terize an independent sovereign State which enjoys the recogni- 
tion of other nations and the advantages which flow from such 
recognition, then the phrase is harmless except so far as it tends 
to confuse and mislead after the fashion of large numbers of 
juridical terms appropriated by the terminology of international 
law. The lawyer who reads the phrase ‘* State de jure’’ at 
once recurs to the status of some subordinate governmental 
agent such as a city government or a board of commissioners 
created by a statute, the existence of which as de facto or de 
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jure depends upon the will of a superior ruler—a ruler who 
created such inferior governmental agent and recognizes it as 
existing de facto or de jure or both. 

2. Do not fear that I am going to endeavor in the few min- 
utes which my next note will occupy, to expound any old analy- 
sis of the. nature of a sovereign State — much less propound any 
new one. Without the slightest pretense of exhausting the sub- 
ject, I desire to point out what seems to me to be the test of the 
existence of an independent sovereign State, not as a theory, but 
strictly as a physical fact. 

The history of the human race exhibits mankind associated 
in societies in innumerable forms. All alike illustrate the in- 
evitable compromise which each individual is obliged to make 
in respect of his personal freedom in order to gain the advan- 
tages of association with his fellows. This subjection of every 
individual to the necessities of the situation created by an aggre- 
gation of individuals — this surrender of individual freedom in 
order to enjoy the advantages of such aggregation, constitutes 
what may be termed the social compromise. 

The social compromise is seen throughout all the domain of 
vegetable and animal life. It is splendidly illustrated in every 
forest of mighty trees whose energy and growth are rigidly lim- 
ited by an iron law which their aggregation imposes upon them 
all. The great tree standing in the open alone and extending 
its branches in all directions is untrammeled by this law like a 
man dwelling in solitude on a desert island. 

Every swarm of bees and every flock of birds exhibits the 
same universal rule that association involves a sacrifice of ‘indi- 
vidual freedom. 

Men cannot walk or run in an unorganized mob; they must 
run by a rule which severely limits individual freedom of move- 
ment, or they will trample upon each other. 

In the case of mankind in society, the social compromise 
takes a simple or highly complex form according to the degree 
of what we call civilization which in each particular case has 
been attained, and the extent and nature of the relations of de- 
pendency which the individuals, the social units, sustain to each 
other. All constitutions, all laws, all governmental agencies 
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and appliances, are but the evolution of the great social com- 
promise which in its simpler forms is seen in the forest and the 
beehive. The idea that human society is founded upon or reg- 
ulated by a contract between and among the individual human 
beings who compose that society, is now universally rejected as 
a theory based upon utter fictions. 

The questions now arise, How is the social compromise 
among mankind defined, and how is it enforced? 

The theoretical anarchist —I do not use the term at present 
in an opprobrious sense — answers these questions by saying that 
no governmental force should ever be applied to compel him to 
surrender his absolute individual freedom — that he should be left 
free to find and observe the necessary and proper limits upon his 
liberty and to voluntarily act within those limits to the extent to 
which he may see fit. The practical answer which the world makes 
is that the aggregate power of human society must be applied to 
enforce the social compromise upon every individual who con- 
stitutes a part of such society. The law which governs a State 
is to be enforced by the power of the State. There can be no 
government without force: there can be no law of the sort with 
which we are concerned without power to enforce the law: power 
to compel men to obey the law whether they will or no. Theo- 
retical anarchy among men, women and children living together 
is a practical impossibility under present conditions of human 
nature. Theoretical anarchy is reserved for that golden era in 
the future history of mankind when the golden rule will be uni- 
versally obeyed. In all the history of mankind upon earth, in 
all the countless forms of political organization which we find 
whether we examine savages or civilized men, whether we exam- 
ine a monarchy or a republic, a democracy or a tyranny, the 
result I think in every case is precisely the same. The power 
used to enforce the social compromise must be a power which pro- 
ceeds from acoliective mass of mankind — the combined power 
of a multitude. This power may be wielded by a single despot: 
it may be wielded by a cabal of oligarchs; it may be wielded by 
arepresentative body elected by the entire population or by a 
portion of that population. However the power may be directed, 
it is the power of the mass which constrains each unit. 
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And now we have reached the test which seems to me to de- 
termine the character of a political society either as an inde- 
pendent sovereign State or as a subordinate State occupying a 
position of political servitude or dependency. Whenever num- 
bers of human beings occupying a more or less definite portion 
of the earth enforce the whole social compromise among them- 
selves without the interposition of any will or any power ab 
extra, it seems to me that they constitute an independent sov- 
ereign State as a fact whether such fact be recognized or not. 
I do not think that there is anything new or startling in this 
proposition which I have enunciated. It amounts to very little 
more than what is contained in the simple proposition that when a 
people make all their laws and enforce those laws without regard 
to the will or power of any other people, then we see an inde- 
pendent sovereign State existing as a physical and political fact. 
The right of this State to exist may be denied. The question 
whether this State will continue to exist in the possession of its 
sovereignty may depend upon the result of a long and bloody 
war. 

The test, therefore, of an independent sovereign State, I think 
is that the law which governs it originates within it, is declared 
by a lawgiver who constitutes part of it and is enforced by its 
own power — the power of the aggregate population. 

We Americans love to call ourselves not only an independent 
but a free people, while we pity intelligent races in other parts 
of the earth which are subjected to what we call political servi- 
tude. Now, while all independent sovereign States from the 
most absolute monarchy to the purest democracy alike exhibit 
the essential element which I have endeavored to indicate, they 
differ widely in respect of the mode in which the aggregate 
power of the community is exercised for the declaration and en- 
forcement of the laws which all must obey. But however wide 
the difference may be between the absolutism of Russia and the 
freedom of England or the United States of America, it still 
remains that in every sovereign State which has been or can be 
established in the earth, absolutism and political servitude to a 
certain extent have been and are inevitable. 

3. As an illustration of what I have been endeavoring to 
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expound, permit me to state, with all due deference to the 
thousands of patriotic citizens of the Northern States who may 
reject the proposition, that the Confederate States of America 
for a period of about four years constituted an independent 
sovereign State. Of course I pass over the question whether 
when the seceding States adopted a constitution which was a 
substantial copy of the Constitution of the United States, they 
succeeded, by introducing a few vague words, in creating not a 
single sovereign State but a confederacy of sovereign States. 
The point to which I desire to call your attention is that these 
millions of human beings occupying to the exclusion of all other 
persons a large and defined portion of the continent of North 
America, for four years made their own laws and enforced their 
own laws, and that during that period no other laws were 
recognized or enforced among them. For four years the Con- 
stitution of the United States was the law promulgated and 
maintained by the Northern States; it was not the law promul- 
gated or maintained by those Southern States which constituted - 
the new nation, the Confederate States of America. The fact 
that the right of the Southern States to secede and form an 
independent nation was vehemently denied by the Northern 
States constituting the United States of America, does not in 
the slightest degree affect the plain truth that separate national 
existence was in fact for four years maintained and maintained 
by force of war. The war might have lasted eight years or 
eighty years, and might have ended in the conquest of the Con- 
federate States of America, or might have ended as did our 
Revolutionary War in the abandonment of the contest by the 
mother country and the recognition of the independence of the 
child. 

What in fact did happen, after four years of war, was the 
conquest of foreign territory. In my opinion there is no other 
theory of the facts which make up the history of the Confeder- 
ate States of America and the readmission of the States which 
seceded into the United States of America, which will stand the 
test of cold and impartial examination. The eleven seceding 
States not only asserted the right to withdraw from the United 
States of America, but in fact they did withdraw. They not 
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voly claimed the right to form an independent nation, but they 
did in fact form such nation. As in fact they constituted an 
independent sovereign nation, so when they laid down their arms 
and surrendered to their conqueror their territory became subject 
to their conqueror’s control. Under the ancient savage rules of 
warfare the entire population of the Southern States were liable 
to be put to the sword or sold into slavery. 

Let me again caution you that while I speak of the Con- 
federate States of America as constituting a single independent 
sovereign State, the result will be in all things the same if we 
assume that instead of a single new independent nation there 
was a confederacy of eleven new nations, or a Confederacy of 
eleven nations which had existed since the declaration of inde- 
pendence in 1776. 

Of course I do not pretend that these views as to the 
nature of the Southern Confederacy and the result of the war 
which we call the War of the Rebellion, are in accord with 
the theories which have been most frequently expressed by our 
statesmen or our judges. If the student of political science 
desires to sharpen his intellect by study of ingenious and con- 
flicting metaphysical theories about matters which it seems to 
me are largely if not wholly matters of fact, he has but to read 
the orations delivered in Congress, the reports of congressional 
committees, and the opinions of eminent Federal judges in re- 
gard to the status of the Southern States after the War of the 
Rebellion had ended. He will find that almost every possible 
opinion on this subject has found expression. The Southern 
States had no right to withdraw from the Union and therefore 
in fact they did not withdraw. The Southern States after the 
war never had been rightfully out of the Union and therefore 
they were still within the Union. The Southern States for cer- 
tain purposes were to be deemed within the Union, and for 
certain purposes to be deemed without the Union, while their 
general status was that of States out of relation with the United 
States, whatever that may mean. The Southern States had 
committed suicide. All these and many more contradictory and 
fallacious propositions were boldly promulgated and defended 
with great ingenuity and subtlety when the problem to be solved 
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by the United States of America was what was to be done with 
these people of our blood and speech who formerly were a part 
of us, but who now with their magnificent territory lay sub- 
jected to our power as the result of war. What ought or ought 
not to have been done is entirely beyond the scope of the sub- 
ject which we are considering. What in fact was done by the 
United States of America was to treat the territory of the 
Southern States as conquered territory, which thereupon was 
reannexed and reincorporated into the great body politic, the 
United States of America, of which originally it had been a part. 
In accomplishing this result every conceivable form of phrase- 
ology was employed to juggle with a situation which apparently 
presented a perfectly plain fact. 

That the Confederate States of America were not recognized 
as an independent State by other nations, is in my view of very 
little consequence for all the purposes of this present discus- 
sion. Such a condition might have remained for acentury. It 
is theoretically possible that the war between the United States | 
of America and the Confederate States of America might have 
continued for two hundred years, and that during all that 
period the Confederate States of America would have been able 
to carry on its affairs with foreign nations through more or less 
unrecogzized official agents. Whether, as the result of such 
war, the United States of America recognized the independent 
sovereignty of the Confederate States of America or not, such 
independent sovereignty in any case in fact would have con- 
tinued for the whole of the two hundred years. The case 
stands the test which I suggested. The United States of 
America is unable to enforce its will or exercise its power among 
the population who constitute the Confederate States of 
America. This population promulgate their own organic law, 
make their own subordinate laws and enforce those laws by their 
own power, and hold off the invading forces of the United States 
of America by force of arms. 

4. The right of a given population occupying a given portion 
of the earth’s surface, to break away from an independent State 
of which they constitute a part, and form an independent State 
of itself, is purely a moral right. This subject, however, is too 


AUM 
XUM 


NATURE AND INTERRELATION OF SOVEREIGN STATES. 559 


wide for anything more than a passing reference. The old theory 
which is said to be taught by the Declaration of Independence, 
that the consent of a population is the basis of every rightful 
government over them, is nowadays regarded as indefinite and 
fallacious. Though every man, woman and child in Ireland 
ardently desired to make Ireland an independent sovereign 
State, it would not follow that it is the moral duty of 
England, the Empire of Great Britain, to concede to the Irish 
people, the autonomy which they demand. Moreover, such a 
population as that of Ireland is seidom if ever unanimous in its 
wish to establish a new government. There is no definite ethical 
principle which ordains that a majority of one or any majority 
of the Irish people can declare the moral duty of all of Ireland 
and all of England in respect to the establishment of an Irish 
nation. 

The two or three hundred thousand inhabitants of Panama 
were said to have had grievances against the United States of 
Colombia of which they were a part, compared with which the 
grievances of the thirteen colonies against Great Britain were the 
veriest trifles. Whether the inhabitants of Panama had a 
right to withdraw from the State known as the United States of 
Columbia, and constitute themselves with our aid an independ- 
ent sovereign State, is a purely ethical question which involves 
the ascertainment of what is the greatest good to the greatest 
number—what promotes the comfort and happiness of the 
people of Panama, the people of the United States of Colombia 
and also the other people of the world. The recent Panama 
situation is full of most interesting questions up to which some 
of my notes are leading, but the whole subject is still so far 
connected with current politics that a discussion of it at present 
could hardly be appropriate or timely. 

5. Last of all, and as the ultimate object toward which I 
have been endeavoring to lead your thoughts, I shall make a 
few suggestions in regard to the relations of independent States 
to each other, and the nature of the code of rules which they 
recognize as governing those relations, which code is commonly 
called international law. 

Unless my study of the subject has brought me to an erro- 
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neous conclusion, the nations of the earth exist together in a 
state of pure theoretical anarchy. They conduct themselves in 
their dealings with each other precisely in the same way and 
according to the same principles which anarchists would recog- 
nize as proper in the absence of all civil government. If the 
theory of the anarchists were established in any human society 
no doubt a more or less complex and minute code of rules 
would be practically observed in the regulation of the conduct 
of all the members of that society. A powerful public opinion 
might secure a general obedience to this code of rules. Arbi- 
tration no doubt would have an enormous development. If 
lynch law manifested itself the force thereby brought to bear 
upon the offending individual would exactly correspond with the 
force of war in disputes between nations. War is international 
lynch law. The victim resists. Often it is uncertain which 
party will finally be the lynchers and which party will be 
lynched. Campaigns like that of the British army in South 
Africa and of the American army in the Philippines illustrate 
perhaps more conspicuously than any other recent military op- 
erations, thut when men go forth to war they engage in a 
gigantic lynching expedition. The Golden Rule is disregarded. 
There is no international lawgiver, there is no international law, 
there is no international court, and what is most significant of 
all there is no international sheriff. Right is on the side 
which has the greater number of cannon. This is the result 
of international anarchy. If the experiment of anarchy could 
be tried among individuals dwelling in a community lynch 
law would inevitably manifest itself in disproof to the satisfaction 
of most civilized men to-day of the entire anarchistic theory. 
As the nations of the earth exist in relations of pure anarchy, 
war which is in many respects analogous to the administration of 
lynch law, would seem to be equally inevitable as long as the 
population of the earth exhibits all degrees of savagery and civ- 
ilization and is divided into so many independent units which we 
call sovereign States. 

It is an old and widely accepted proposition that international 
law, so-called, is mere morality. The theory that war is the 
sanction of international law is of course untenable and has been 
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discarded. There can be no such thing as law in a sense corre- 
sponding with that in which lawyers use the term, unless there 
is a lawgiver whose will is expressed in the law, and unless the 
lawgiver has the power to enforce obedience to his law. There 
is plainly no lawgiver who promulgates rules of so-called inter- 
national law, and there is no power to compel the nations of the 
earth to obey what someone or all of them may deem to be such 
rules. What the rules of international law are is a matter often 
involved in disagreement and dispute. The rules accepted to- 
day are rejected or modified to-morrow. A very large and 
most important part of what we call international law are those 
principles which become embodied in voluntary agreements and 
treaties between the nations of the earth. International law 
may be law in some of the more or less vague senses in which 
that much disputed term is employed in our language, but that 
it is to be classified with municipal law which a lawgiver declares 
and enforces upon every individual in a large population without 
the slightest regard to his wishes, or will, to my mind is wholly 
untenable. 

If after trying all possible experiments for the prevention of 
war through arbitration of one kind or another, the civilized 


States of the earth should unite and establish a means for 


determining all international disputes, and for the absolute 
definition and enforcement of the rules of so-called international 
law, what I think would be in fact accomplished would be the 
erection of the universal State and the deprivation of the con- 
stituent States of an essential element of their sovereignty. 

A recent writer of learning and industry opposes the view of 
the nature of international law as a mere collection of more or 
less indefinite ethical principles, by pointing out that large parts 
of the international code have been incorporated into the juris- 
prudence of the United States of America and other nations. 
No doubt the common law of this country and England embodies 
large numbers of these international rules. Many of these rules 
may be made part of our municipal law by national or State 
statutes. But the rules so incorporated in our municipal law by 
the decisions of our courts or the enactments of our legislatures, 
are enforced not as a part of an international code, but as a part 
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of our municipal code. When the courts of New Jersey enforce 
hundreds and thousands of rules of law which constitute a part 
of the law of Great Britain, France and other civilized States, 
the courts of New Jersey are enforcing the laws of New Jersey 
and not the codes of those other nations. 

The nations of the earth do not enforce the ten command- 
ments or any of them. In New Jersey we indict men for 
larceny and provide civil actions for the redress of the wrongs © 
of persons who are deprived of their property by theft but it is 
the New Jersey criminal and civil law which forbids larceny and 
trespass which our courts enforce and not the ancient mandate 
‘¢ Thou shalt not steal.’’ It is the law of man and not the law 
of God which our courts administer. 

That the ten commandments are no part of our municipal 
law is sufficiently illustrated by the fact that we have no rule of 
municipal law following or recognizing or incorporating any 
part of the tenth commandment. The tenth commandment 
ordains that men shall not covet, but no civil or criminal action 
can be maintained in the State of New Jersey or any other 
civilized country so far as I am aware, based on the charge that 
the defendant has coveted any of the things which he is for- 
bidden to covet in the great law promulgated from Mount Sinai. 
So far as the law of New Jersey is concerned a man may covet 
his neighbor’s house or even his neighbor’s wife to his heart’s 
misery or his heart’s content. 

Although in my judgment the relations of independent 
sovereign States to each other exhibit an instance of pure and 
more or less successful anarchy a little reflection will show that 
such fact cannot found a just expectation that a similar degree 
of success would attend the dissolution of all government by 
force and the absolute discharge of every individual in human 
society from governmental control. It is far easier and more 
natural for the individual to disregard the moral rights of his 
fellow beings with whom he is associated than itis for a nation to 
disregard the great principles of ethics which have been accepted 
by all the nations of the world as a part of an international code 
morally binding upon all. 
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If human nature does not become angelic, if from generation 
to generation civilized mankind is to remain liable to suffer all 
the shames and horrors of war, the hope of humanity for relief 
would seem to be directed toward the establishment of the 
universal State—the accomplishment of that ancient and 
beautiful dream. 

All civilized nations as far as possible strive to observe or pre- 
tend to observe those rules regulating international conduct 
which have been generally accepted as « part of the inter- 
national code. But from age to age new situations are arising 
which demand the application of fundamental principles of 
right and wrong in a way in which they have never been applied 
before, and in apparent violation of the accepted international 
code. I cannot perhaps more clearly illustrate this proposition 
as well as a good many other notions which I have been striving 
to set forth, than by referring briefly to the relations between 
the United States of America and Spain which preceded and 
led up to the recent Spanish war. With some regret I refrain 
from discussing the Panama situation for reasons which I have 
indicated. But the Cuban episode has passed into history and 
the study of it no longer can have any effect upon any present 
political discussion. I regret that I am obliged to state the 
leading facts from memory and without time or opportunity to 
refresh my recollection from the records. 

Cuba was the property of Spain and the Cuban people were 
the subjects of Spain. The situation prior to the Spanish war 
presented a million or more of people—I have forgotten how 
many —occupying the whole of an island separated by a wide 
ocean from the territory of Spain and separated by a great dis- 
tance from the territory of any other people. An overwhelming 
majority of this population I shall assume desired to break 
away from the mother country and establish an independent 
sovereign State. The best interests of this people, the best in- 
terests of the people of the United States, and probably the 
best interests of the people of Spain themselves, would be pro- 
moted by the establishment of Cuban independence. There was 
no Cuban republic, however. The Spanish soldiery held the 
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island in a state of subjection so that successful revolution, wit h- 
out the help of the United States or some other nation, was 
practically an impossibility. 

Now, if we go to the record we find a most interesting dis- 
closure of the effort of the United States of America to do what 
was morally right as between herself and Spain, both of these 
nations being free from any law which could be enforced by 
any lawgiver against their will. There is no recognized rule of 
the so-called international code which justifies one nation in 
directing another to submit to dismemberment, or to the loss of 
a dependency merely because the dictating nation adjudges that 
righteousness and justice on the earth will be promoted by such 
a radical change. 

As in countless other instances in the history of nations, the 
record which we made in the Spanish affair reeks with hypocrisy 
and sham. We did not invoke the original principles of right 
and wrong and boldly apply them to a novel situation. This is 
not the way of diplomacy. Our Congress proposed to acknowl- 
edge the independence of Cuba as a sovereign State when in 
fact there was no such State in existence, and in fact there was 
no substantial pretense that such a State had been in existence 
for a considerable period of time. Our Congress also proposed 
to acknowledge the belligerent rights of a mythical or potential 
Guban republic —to acknowledge belligerent rights in the 
absence of any belligerent party, in the absence of any war. 
The diplomatic correspondence between Spain and the United 
States will, I think, when carefully examined, reflect more 
credit by far upon Spain than upon the United States. Spain 
practically yielded to all our demands; concession followed con- 
cession. The last message from this poor unfortunate nation 
to the great big powerful nation which was menacing her, was 
that the last demand of the United States was conceded and that 
she (Spain) would even submit the question of her liability on 
account of the destruction of our warship, the ‘‘ Maine,’’ to 
impartial arbitration. President McKinley submitted this mes- 
sage to Congress, saying that as yet he had made no reply. 
The reply came from Congress immediately in the form — in 
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the brutal form of a declaration of war. This action of Con- 
gress as it appears on the record may be likened to the war- 
whoop of savages. 

But before we confess as a nation to any wrong-doing in the 
Cuban affair, suppose we cast aside al! the lies, all the shams 
and all the hypocrisy of diplomacy and all the feeble fictions 
of so-called international law. Let us accept this view: that 
the nations of the earth exist to-day in a state of international 
anarchy; that this state of anarchy must necessarily continue 
in spite of all the Hague tribunals which may be created by 
voluntary treaties until the universal State is born and a common 
lawgiver emerges therefrom declaring the law for all and wield- 
ing the power of all to enforce that law: that international law 
is only a crude and changing collection of principles which 
embody men’s notions often conflicting in regard to what is 
right and wrong in the conduct of nations toward each other. 

Now with this premise let us suppose that instead of the 
course of diplomacy and politics to which I have referred, the 


American nation had delivered to Spain the following ultima- 
tum: ‘* You have not the power to cure the awful evils which 


exist inCuba if you had the will. The Cuban people are suffer- 
ing and the American people are also suffering. You are main- 
taining an enormous national nuisance at our very door. You 
compel us to make large expenditures practically for the purpose 
of insuring your power to plunder and oppress the Cuban 
people. The island under your control is a pest-house from 
which the seeds of death are annually sown far and wide upon our 
shores. You cannot clean, much less properly govern Cuba and 
you will not let Cuba clean and govern herself. No populatiom 
in a defined area ever had a more clear moral right to constitute 
themselves an independent sovereign State. You deny this 
moral right; we assert it on behalf of Cuba and ourselves and 
hereby notify you that we make the cause of Cuba our own. 
Therefore go or we shall drive you from Cuba by war. We 
propose to give the Cuban peoplethe opportunity to learn how 
to govern themselves.”’ 


If such an ultimatum had been delivered all the politicians, 
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statesmen, diplomatists and international lawyers on earth could 
not,in my opinion, have prevented the reasons given by the 
United States of America for its drastic action in this Cuban 
affair from receiving to-day and in all future ages the commen- 
dation of the civilized world. 

I thank you, my brethren, for your kind attention to these 
few hasty notes based, however, upon laborious study in former 
years of great and inexhaustible subjects. 
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James HaGerman. — Our portrait for this number is that of Hon. 
JaMES HaGERMAN, a distinguished member of the St. Louis Bar, 
President of the American Bar Association, and one of the mov- 
ing spirits of the Universal Congress of Lawyers and Jurists. Mr. 
HAGERMAN was born in Jackson Township, Clark County, Mo., 
November 26th, 1848, son of Brnsamin F. and Ann (CowelLr) 
HacerMAN. His father was a native of Loudon County, Va., and 
came West in his young manhood, settling first in Lewis County and 
later in Clark County, Mo., where he married Miss Ann CowaiLt, who 
had come to this State with her parents from Mason County, Ky., 
which was her birthplace. The elder Hacerman was a farmer and 
school teacher in Missouri, but in later years was engaged in the real 
estate business at Alexandria, in Clark County, and at Keokuk, 
Iowa. 

James HaGerman obtained his early education at the village school 
in Alexandria, which was supplemented by a course of study at 
Christian Brothers College at St. Louis in 1863 and 1864, then located 
at Seventh and Cerre Streets, adjoining the old McDowell College, and 
completed at Prof. Jamrson’s law school, of Keokuk, Iowa, in 1865, 
to which place his faimly removed in the spring of 1864. After leaving 
school he entered the law office of Rankin & McCrary, of Keokuk, a 
noted firm of which Mr. Justice MitieEr, of the United States Supreme 
Court, had shortly before been a member. ‘The firm was then, 
as it had previously been, one of the most widely known and emi- 
nently successful of Western law firms, and Mr. HaGerman enjoyed 
many advantages incident to this association, and completed his 
preparation for the bar under the preceptorship of learned and 
distinguished lawyers. He completed the prescribed course of study, 
and was ready for admission to the bar before he attained his majority. 
Under the laws of Iowa his youth was a bar to his admission to practice, 
and in consequence of this he returned to Missouri, where no similar 
inhibition was in existence, passed his examination, and was admitted 
to the bar by Judge Waener, of the Supreme Court of that State, in 
1866, he being then but eighteen yearsof age. Going back to Keokuk, 
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he continued in the office of Rankin & McCrary until 1869, in which 
year, with H. P. Lirscoms as a partner, he engaged in the practice at 
Palmyra, Mo. After remaining there one year he returned to Keokuk 
in 1870, and engaged in the general practice, and in 1875, formed a 
partnership with his old preceptor, Judge McCrary, then Secretary 
of War in Hayes’ Cabinet, and A. J. McCrary, under the firm name 
of McCrary, Hagerman & McCrary. This firm continued in existence 
until 1879, when Judge McCrary was appointed Judge of the United 
States Circuit Court for the Eighth Circuit, and his place was filled by 
Frank HaGerman, now of Kansas City, Mo., and the firm became 
Hacerman, McCrary & HaGerman. As head of this firm Mr. 
HaGeRMAN continued to practice in Keokuk until 1884, when he 
accepted the general attorneyship of the Atchison, Topeka & Santa Fé 
Railway Company, at Topeka, Kan., the general offices of the company 
being at that place, Judge McCrary having resigned and accepted the 
position of general counsel of that company. He was one of the legal 
counsel of the Santa Fe Company during the formative period of what 
is now one of the greatest railway systems in the United States. In 
1886 Mr. Hagerman moved to Kansas City, Mo., and became a mem- 
ber of the firm of Warner, Dean & HaGerRMAN, and in 1888-he became ~ 
the general counsel for the reccivers of the Missouri, Kansas & Texas 
Railway. He discharged the duties of his position in connection with 
his general practice until 1891, in which year he was elected general 
solicitor for the Missouri, Kansas & Texas Railway Company at its 
reorganization. This position he held until 1904, when he was elected 
general counsel. In 1893 he removed to St. Louis, and has since been 
a member of the Bar of that city. 

He has taken an active interest in all matters pertaining to his pro- 
fession and its upbuilding, and is a great believer in bar associations. 
In 1899 he was elected president of the St. Louis Bar Association, and 
was re-elected the following year. It was while president of this asso- 
ciation that the American Bar Association, of which body he has been an 
active member for many years, first approved the project of a universal 
congress of lawyers and jurists, to meet at the St. Louis World’s 
Fair, and he was appointed by that Association chairman of its first 
committee, composed of one member from each State and Territory, to 
co-operate with the Louisiana Purchase Exposition authorities in pro- 
moting the congress. In 1903 he was elected president of the Ameri. 
can Bar Association. 

Mr. HaGerman’s law practice has probably been as extensive and 
as varied as that of any of his contemporaries, ranging through all of 
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uhe courts of the land, State and Federal, and comprising actual trials 
of civil and criminal cases before justice and police courts, arbitrators, 
referees, masters in chancery, and the courts of record, State and 
Federal, and the Supreme Courts of the States and Territories, and the 
United States District and Circuit Courts, Court of Claims, Circuit 
Court of Appeals, and Supreme Court of the United States, and also 
before the various railroad commissions and legislative committees, 
State and Federal, in most of which his side prevailed. The opinions 
in these cases would fill volumes. He has been characterized as an 
all-round lawyer. 

Politically, he has always been identified with the Democratic party, 
and since 1868 he has taken part in every National campaign. In 
1879 he presided over the Iowa State Democratic Convention which 
nominated H. H. Triwere for Governor. In 1880 he was a delegate 
from Iowa to the National Democratic Convention which nominated 
General WixrieLtp S. Hancock for the Presidency, and in 1888 he 
presided over the Missouri Democratic State Convention which nomi- 
nated Hon. Davin R. Francis for Governor. 

October 6th, 1871, Mr. HaGerman married Miss MarGcaret M. 
Waker, of Palmyra, Mo. Their children, both sons, have followed 


in the footsteps of their father and adopted the law as their profession. 


Hannis Taytor, LL.D.—On June 30th the University of Dublin 
conferred upon Hannis TayLor, now of Washington, D. C., and 
formerly United States minister to Spain, the crimson robes of an 
LL.D. ; and on July 23d the University of Edinburgh conferred upon 
him the same honor. Seldom, if ever before, has any American lawyer . 
received, at almost the same moment, such a distinction from two of 
the most ancient of the British universities. 

These prizes are bestowed as recognitions of the fame of two 
works, to whose composition the author devoted himself for nearly 
thirty years. The first to appear was ‘‘ The Origin and Growth of the 
English Constitution’? (Houghton, Mifflin & Co., Boston) now in 
its seventh edition, which is recognized as a standard authority 
throughout the English-speaking world. Prof. Monracu Burrows, of 
the University of Oxford, was prompt to declare that ‘‘ no other book 
exhibits so clear a view of the English Constitution broadening down 
from precedent to precedent; ’’ and the senate of the University of 
Dublin formally adopted it as a text-book in preference to the English 
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works. It is also in use as a text-book at the University of Edinburgh. 
About three years ago Mr. Taylor published his ‘‘ International Public 
Law ”’ (Callaghan & Co., Chicago), which received instant recognition 
at the hands of the Supreme Court of the United States, where it was 
quoted as authority in an important opinion by Mr. Justice Brown, 
who, in a letter to the publishers, said: ‘* His discussion of the 
many questions which have arisen during the last fifteen years adds 
greatly to the value of the work and makes it almost necessary to any 
one who wishes to become familiar with the latest phases of interna- 
tional law.’’ It has received equal recognition at the hands of Mr. 
Justice Brewer, of the Supreme Court of the United States, who, 
as professor of international law in the Columbian University, has 
adopted it as his text-book, discarding. HaLi’s work for that purpose. 
Prof. Rosperts, of Drake University, said: ‘‘ I know of no work in 
modern times in any language, unless I except the masterpiece of Von 
Martens, the eminent Russian authority, which can be compared in 
point of scholarly treatment and thorough mastery of the subject 
with this work of Dr Tartor. American jurisprudence is to be 


congratulated on the addition of a work which must rank as a 


_ masterpiece.’’ 

The position thus won by Mr. TaytLor as an expounder of inter- 
national law was soon recognized by the government of the United 
States through his employment as its special counsel before the Span- 
ish Treaty Claims Commission, and subsequently by his selection as 
one of the three counsel who presented the American case before the 
Alaska Boundary Tribunal at London. At that time the London Law 
Times said: ‘* Mr. Hannis Taytor, who has just concluded his argu- 
ment on behalf of the United States before the Alaska Boundary Com- 
mission, is one of the most eminent jurists of the present generation. 
The union, and in the same individual, of the learned student of juris- 
prudence and the practical man of affairs is rare, and the appearance 
of Mr. Hannis Taytor, at the Alaska Boundary Commission, has, so 
far as we are aware, its only parallel in the participation of the late 
Right Hon. Monracu Bernarp, professor of international law at 
Oxford, in the Alabama Arbitration in the early seventies of the last 
century.’’ 

Dr. TayLor occupies a chair of constitutional and international law 
in the Columbian University at Washington. Neither Kent, Story, 
Coorry, nor any other American law writer has received more marked 
recognition abroad than has been awarded to the subject of this sketch. 
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Tue Cororapo Lasor War. — The Colorado Miners’ insurrection 
and the measures resorted to by Governor Peabody to suppress it have 
been so thoroughly described and discussed in the daily press that a 
legal publication need not offer many observations with respect to it. 
And this is especially so, since the subject, in its legal aspects, has 
been thoroughly sifted by the Supreme Court of Colorado and by the 
dissenting opinion of one of its judges. 

Briefly stated, the Governor of Colorado has acted upon the view 
that the miners’ strike, involving as it does the proposition of prevent- 
ing by force and violence everybody from working in a gold or a coal 
mine of that State who does not belong to ‘‘ the union,"’ is an insur- 
rection against the State; that the Goverpor has the right, in the dis- 
charge of his sworn duty, to treat it as such, and to suppress it as such ; 
that, to this end, he has the right to call out the militia of the State ; 
and, further, that he has the right to declare martial law in the 
insurrectionary districts, and, in order to make his declaration 
of martial law effective, to arrest the insurgents and hold them 
temporarily in prison without bail or mainprise. The Supreme Court 
of Colorado, by a majority of two judges to one, have now sus- 
tained this view, and the majority judges deserve for their de- 
cision the thanks of all friends of law and order throughout the 
length and breadth of our country. This labor insurrection defined 
its principles and purposes on the 6th of June, by hurling fourteen 
honest and innocent workmen who dared to work in the mines without 
belonging to the union and without submitting themselves to the dicta- 
tion of the walking delegate, into etermty, by a discharge of dynamite. 
A ‘* Citizens’ Alliance ’’ had been formed to support the lawful authori- 
ties. They compelled a sheriff, who was known to be in sympathy with 
the assassins, to take his choice between resigning his office and being 
hanged. A resolute young man, General Bell, appeared on the scene 
in command of the militia of the State, and hustled out of the State and 
dumped upon other communities every union miner, — assuming that 
his being a union miner was evidence of his complicity in the outrage. 
‘These curative measures were no doubt extreme; but the occasion was 
extreme. Many lawyers have criticised them; but before criticising 
them too severely they ought to stop and reflect upon the situation. 
The situation was that of anarchy, murder, assassination, and dyna- 
miting, confronting the forces of society and murdering innocent men 
whose only offense had been the exercise of their right to sell their labor 
in the open market without any dictation from third persons or from 
organized societies. It was simply a case of meeting anarchy with 
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a force equal to anarchy; of falling upon anarchy suddenly and with- 
out mercy, as it had fallen upon its victims. It was a case of fighting 
the devil with tire. The American Law Review has more than once 
said, when dealing with these labor disturbances, that institutions 
which have been slowly built up, perfected and cemented through the 
toil and sweat and blood of a thousand years, cannot be torn down in 
an hour, and not at all without fighting. - Those who atttempt it might 
just as well know first as last that they cannot accomplish their task 
without fighting; and the Governor and people of Colorado are 
effectively teaching them that lesson. They deserve the thanks of the 
country for it. 

The only substantial question for the consideration of lawyers which 
we see in the decision of the Supreme Court of Colorado is, Who is the 
final judge of the question whether an insurrection exists such as demands 
the exercise of the extraordinary measures which the Governor of 
Colorado has adopted? We believe that the decision of the Supreme 
Court of Colorado to the effect that the decision of that question rests 
with the Governor of the State, is right, — technically right, substan- 
tially right, profoundly right. The final decision of every question 
must rest somewhere. The Constitution and the laws of Colorado have 
committed this decision to the Governor. The opinion of a co-ordinate 
branch of the government upon the question — we of course mean the 
judicial branch —can be no more than persuasive so far as the Gov- 
ernor is concerned. It is a political question, and the responsibility of 
finally deciding political questions rests with the political department 
of the government and not with the judiciary. The moment the 
judicial department of the government undertakes to decide such ques- 
tions for the Governor, then the Supreme Court becomes the Governor. 
But it is highly satisfactory to know that in this case the views of a 
majority of the Supreme Court concur with those of the Governor; and 


so anarchy is put down and stamped upon, and the law is vindicated 
and public safety prevails. 


Lax GOVERNMENTAL INSPECTION OF STEAMBOATS. — The burning of 
the steamboat ‘‘ General Slocum ’’ with nearly a thousand persons, 
mostly women and children, who were going on a Sunday-school picnic, 
has drawn public attention seriously to the lax governmental and local 
inspection of steamboats and has led to the inquiry, Does inspection 
inspect? A few days before the disaster the steamboat had been in- 


XUM 
XUM 


XUM 


NOTES. 573 


spected by an officer of the United States Government in the cus- 
tomary perfunctory way. He went through the principal parts of the 
boat with the Captain and asked him a few questions, and was prob- 
ably treated to a glass of champagne by him in his cabin, and then 
made the certificate of inspection, many of the statements in which 
were stark and naked falsehoods. The investigation which followed 
the burning of the vessel exhibited such trifles as these: The life-sav- 
ing jackets were many years old, rotten, and soaked with dampness ; 
they were filled with sawdust instead of cork shavings; some of them 
sank of their own weight when thrown into the water. Every one 
knows that India rubber rots and deteriorates, especially in hot 
weather. The rubber straps with which we bind documents to- 
gether lose their elasticity and turn into gum in a few years; 
the garden hose rots and becomes worthless in four years; the 
same process of disintegration which goes on, especially in hot 
weather and in hot places, with respct to a rubber hose, results in 
deteriorating the fire hose of steamboats which ply the harbors 
in summer, so that it is necessary to renew them frequently. 
It seems that the fire hose on the ‘‘General Slocum’’ which 
passed the inspection of the Government agent was worth- 
less and rotten. At the Coroner’s inquest one or two officers of 
the corporation owning the steamboat refused to testify on the ground 
of self-incrimination ; and a superserviceable bookkeeper of the com- 
pany, who, we are sorry to say, was a woman, obliterated certain 
entries on the books with acid, so as to conceal the date when certain 
appliances had been purchased. The Captain in command of the boat 
was no better, as a piece of nautical material, than the life-preservers 
or the rubber hose. He was an ancient mariner and had commanded 
boats of this kind for many years. When the fire broke out he lost his 
head, and, instead of running the boat ashore on the nearest ground 
where the water was shoal, he ran her all aflame a long distance up a 
channel and turned her abruptly and snouted her against the abrupt 
bank of an island, where the water was deep and where the helpless 
women and children who were obliged to leap into it could not save 
their lives by going into shoal water or by climbing a bank which was not 
abrupt. Ifthe whole thing had been contrived beforehand with hellish 
ingenuity to murder as many women and children as possible, the 
contrivance could not have been better devised or better carried out. 
There is reason to believe that the condition of the appliances for life 
saving on the Danish steamship ‘‘ Norge ’’ which recently ran upon a 
rock off the Hebrides and lost nearly all her passengers and crew, and 
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which was required, under the laws of the United States, to undergo an 
inspection at the hands of the United States officials, — was not much 
better. 

These accidents all have their ‘‘ lessons ’’ and their ‘‘ morals ;’’ but 
the lessons and the morals always come too late, and they are quickly 
forgotten. The business of carrying excursionists, particularly women 
and children, on the rotten craft plying in New York harbor and 
vicinity, goes on apace, notwithstanding the lesson of this dreadful 
disaster; and what is true there is true elsewhere. A few days after 
this disaster, — we mean the disaster to the ‘‘ General Slocum,’’ — an 
excursion steamer of the same class was passing the vicinity of the 
wreck. The captain, to accommodate his passengers, steered her to 
one side and ran her through shallow water near the wreck, and when 
his passengers passed it they gave three cheers! In no other country 
on earth could such an inhuman spectacle be exhibited. The laws 
governing this subject ought to be amended so as to compel the owners 
of such vessels to keep on board not merely efficient apparatus for the 
extinguishment of fires, but trained brigades of firemen to use them, 
and these firemen ought to be compelled to exercise every day with . 
efficient fire-extinguishing apparatus. In the hands of four or five 


trained firemen this fire could and would have been quickly put out as 
soon as it was discovered. 


Tue AppoinTMENT OF Women aS Court STENOGRAPHERS. — Mr. 
Wituiam B. Waieut, himself a shorthand reporter, enters his protest 
against the appointment of women to the position of court stenogra- 
phers, — an innovation which has lately been begun in Massachusetts, — 
in a letter to the Boston Herald, which contains, among other things, 
the following language : — 


The selection of women for work of this nature, however, has not been made 
witbout protest from some of the most prominent lawyers. It is declared that 
even in civil actions like suits against railways for personal injury, the evidence 
as to the past and present health of suitors is almost invariably of such char- 
acter that no woman should be asked or expected to take it down and read it 
aloud in open court. Again and again here and at Dedham lawyers have 
indicated in private conference with the presiding judges that they apprehended 
embarrassment in submitting evidence about to be introduced, in the presence 
of female official stenographers. 

Recently, such a case occurred in one of the sessions in Pemberton square, 
and on a prearranged request of counsel for both parties, the young woman in 
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attendance was excused and a male stenographer brought in to take the 
testimony. 

The confusion and dismay often brought upon the young woman officially 
reporting court cases is hardly less marked upon discriminating members of 
the bar; and if any downtown occupation tends to brush away the bloom of 
youth and dispel the enchanting delicacy which blesses the presence of woman, 
surely this needless ordeal does it. Again, for the close and exacting labor of 
taking down verbatim case after case unceasingly in court for five days each 
week — for all cases are recorded in full, no matter how small the issue — 
involves an expenditure of nervous energy which taxes the vitality of strong 
manhood, to say nothing of the frail health of young women. 

In no other large city of the United States are women thus employed in the 
higher courts, nor has the subject even been given consideration in England. 
Formerly in this State capital cases and divorces were disposed of only by the 
Supreme Judicial Court. Now they are heard in the Superior Court. A little 
reflection will convince any mother or father of the impolicy, at any rate, of 
introducing young women into the atmosphere of such distressing controver- 
sies and the gross vulgarities that sometimes develop in the course of search- 
ing cross- examinations. 

Without intention to curb the aspiration of women for wider fields of effort, 
it may well be considered whether labor of this sort had not better be left to 
the sturdier and stronger sex. Not only that — there is a deepening conviction 
among lawyers and judges that for rapid work, the taking of technical med- 
ical testimony and matter involving machinery and all sorts of trade terms and 
commercial usage, a man’s report is uniformly better than a woman’s; and 
perhaps this is due rather to the fact of a man’s necessarily greater familiarity 
with the larger variety of such subjects in minute detail than to any inherent 
superiority of skill or intellect. 

Attorneys evidently, and litigants assuredly, ought to be afforded the best 
practicable service in the trial of causes, with the fewest uncertainties and 
inaccuracies in the record of the court’s proceedings. It is safe, too, to assert 
that if the voice of the lawyers of Massachusetts could be once heard by the 
appointing power, this new system, which appears to be growing to the sem - 
blance of a custom, would soon receive a decisive check. 


Judges and lawyers who have had experience with lady court ste- 
nographers will concur in much which this writer says; but they will 
not agree that lady stenographers are liable to get embarrassed and 
disconcerted in taking down the testimony in indelicate cases. Their 
hides get tanned with their trade, just as men’s hides do, until they 
will go through every such ordeal without a blush or without moving a 
muscle except those necessary to getting down an accurate report. 
After forty years’ experience with this subject we believe, however, 
that an all-around man stenographer makes a better court reporter on 
the average than a woman stenographer. But there ought not to be 
any absolute rule of exclusion. It has long been the practice to em- 
ploy women stenographers in trial courts in Missouri, lowa, Kansas, 
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and other Western States. If they had not been able to fill the bill the 
practice of employing them would have been discontinued. There is 
one point in which the lady stenographer is more trustworthy than the 
man stenographer: she does not get drunk as he often does. We have 
known cases where important judicial records were botched and thrown 
into inextricable confusion and absurdity in consequence of the drunk- 
enness of the court reporter, — throwing the plaintiff in error or 
appellant into a situation of absolute helplessness. The tinge of selfish 
interest which a man stenographer may be supposed to feel in favor of 
excluding female stenographers on court reportorial work, ought not to 
lead us to a general dissent from the views of Mr. Wright, which con- 
tain many excellent and thoughtful suggestions. 


Brockway, Veteran CounTerRFEITER. — Brockway, the counter- 
feiter, now at Trenton, nearing the end of one of his numerous terms 
of imprisonment, stands as an emblem of antiquity as well as crime, and 
Eld, the hoar, that in the vauntward bore the banner before death, 
could hardly have presented a figure of more uncompromising mid- © 
Winter aspect. He went into business before the war, before ‘‘ free- 
dom broke out,’’ according to the calendar of the negro chronologer, 
before telegraphs and railroads, trolleys aud skyscrapers, while there 
was yet no German Empire, and only the rudiment of an Eastern ques- 
tion, while not the ghost of a trust existed anywhere round the world 
from China to Peru. Who can conceive with any degree of chrono- 
logical moderation a period so remote that it was not lit up with the 
red lights of Brockway’s achievements? It may be said in a general 
way that he began tinkering at the National currency almost as soon as 
the Nation had a currency, and has ever since been trying to give it the 
requisite volume and elasticity. If he is not heard of in Revolution- 
ary times it may be because the scrip of that period was at such a dis- 
couraging discount that the most industrious and painstaking 
counterfeiter could not hope to make a living by its imitation. With- 
out attempting to fix a date as the beginning of his now historical 
activities, it may be said that without neglecting other countries he 
has placed his undeniably superior talents at the service of two gener- 
tions of his countrymen, and when he gets out will in all likelihood be 
ready to start in with a third as enterprising and optimistic as ever. 
He is not entirely without capital to make a new beginning with, having 
secreted the plate of a counterfeit $500 note before his late imprison- 
ment began, and his well-established reputation gives assurance that 
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it is a good one. No doubt he will begin to work off impressions as 
soon as he is enlarged, and will thus be able to take up his suspended 
enterprise and finance it in a liberal and dignified manner. 

The Government’s efforts to wheedle the downy old bird into a reve- 
lation of the whereabouts of this plate, though all ingenious, have all 
proved futile, leaving as their result only a token of the estimation in 
which his capabilities are held in the highest official and financial cir- 
cles. His approaching freedom spreads before him a fair prospect of 
adding a new chapter to his various and exciting history. He may 
share with Ulysses the heroic inspiration that ‘‘ old age hath yet 
his honor and his toil,’’ or start in to do business again without high 
motives, but merely from the force of old habit. He should now, how- 
ever, be near his finish, and the proceeds of a limited number of his 
$500 notes ought to keep him out of the poorhouse for the remnant of 
his days, even if that chef d’oeuvre should land him again in jail, where 
so much of his long and ingenious and indefatigable life has been 
spent. — New York Times. 


Diitton’s ADDRESS AT THE DEDICATION OF THE CARNEGIE 
Pcsiic Liprary at Davenport. — Elsewhere we print as a leading 
article a portion of the noble address of Judge Dillon delivered at 
the dedication of the Free Public Library at Davenport on the 11th 
of May of this year. The library was the gift of Andrew Carnegie, 
and Judge Dillon was largely instrumental in inducing Mr. Carnegie 
to make the gift. On the 15th of April Mr. Carnegie’s benefactions 
had passed the one hundred million dollar mark, as follows : — 


Heroes’ Families’ Relief Fund.........e0-seeeee--+++2 $5,000,000 
Gifts to libraries in the United States...... 27,765,100 
Gifts to libraries in foreign countries.. ... + 4,651,750 

Carnegie Institute, Pittsburg ..... 

Polytechnic School, 

Employés’ Pension Fund, 4,000,000 
Carnegie National University........ 10,000,000 
Lesser Benefactions in the United States 16,982,373 
Peace Temple at the 1,500,000 
Dunfermline Endowment....... 

Scotch Universities’ Endowment............ 

Lesser foreign benefactions....... 


Total gifts to $00,001,223 
VOL. XXXVIII. 37 
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The address of Judge Dillon, like all his addresses, cannot be de- 
scribed without being reproduced, and we therefore think that we will 
please and serve our readers best by reproducing a portion of it in our 
department of leading articles. 

Judge Dillon’s early youth began in Davenport. His first successes 
were scored there. His address contains a reminiscent paragraph, 
from which we take the following : — 


And I crave to-day for reasons still more personal to mingle my rejoicings 
with yours. From 1838 in early boyhood till 1879, that is for the long reach of 
forty-one continuous years this city was my home. Davenport! thou art still 
the home of the heart and ever shall be, for ‘‘ my heart untravel’d fondly turns 
to thee.’’ ‘*The mystic chords of memory’’ here bind me to the past by the 
sweetest and the saddest of ties. Other days and scenes involuntarily rise before 
me. I see the little town of 1838 with its few hundred people, without schools, 
without libraries, without many of the comforts and with few of the luxuries 
of modern life, when the Indians were thicker than white men, when packs of 
wolves coming out on the ice from the islands below the town were a familiar 
sight and their long, dismal how! a familiar sound. The earliest school was 
kept in a small log cabin near the river below Western avenue by the aged 
father of Alexander W. McGregor. There it was that I received from him my 
earliest lesson in astronomy. In those days the bank of the stream abounded 
in springs. With our hands we scooped out the sand and gravel, rudely walled © 
up the space, and behold there was living water bubbling up from below at 
which we slaked our thirst, the girls mediately by the use of a gourd cup, the 
boys immediately by lying down flat and drinking directly from the crystal 
spring. A partial eclipse of the sun occurred near midday and the teacher, 
good, albeit severe, having no smoked glass in readiness, led us to the spring, 
showed us the sun in eclipse mirrored in the waters, and explained as best he 
could the wonderful phenomenon. It was a miracle to us small boys then, and 
it seems to me to be a miracle still that finite man on this atom of the universe 
called the earth, which to the inhabitants of the planet in the eclipse would 
seem no larger than the diamond that sparkles on a lady’s finger, — it seems a 
miracle to me still that finite man can foretell years and years ahead the very 
day and hour when such a phenomenon will occur or appear. 


Tue Late Joun Henperson SHank iin. — This eminent lawyer died 
on June 14th at his home in Trenton, Missouri. He was born in Mon- 
roe County, Virginia, on November 2d, 1824, and, like many other 
successful lawyers of the West, was reared on a farm. In early man- 
hood he served as a sergeant in Gilpin’s Missouri battalion, through 
the Mexican War, and soon after the close of that war settled at Tren- 
ton, Missouri. His first public office was that of judge of the Probate 
Court of Grundy County. He next served his district with distinction 
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as a member of the Missouri convention of 1861-1863, also as a mem- 
ber of the Missouri Constitutional Convention of 1875. At the open- 
ing of Oklahoma Territory, President Cleveland made him the legal 
and judicial member of the United States townsite commission of that 
territory. As the colonel of a regiment of Missouri militia, he com- 
manded the Union forces in the Chillicothe—Carrollton military district 
during the Civil War. Valuable to the people as were his public ser- 
vices, yet Colonel Shanklin’s fame will rest largely upon his great 
power and ability as a lawyer. He was admitted to the bar fifty-six 
years ago, at once attained prominence, for many years had a large 
practice on the circuit throughout the northern part of the State, as 
well as in higher courts, was the recognized leader of the bar and was 
unanimously elected and served as the president of the Missouri Bar 
Association in 1882. The period of his greatest professional activity 
was during the ten years, 1875 to 1885, when he was at the head of 
the law firm of Shanklin, Low & McDougal, the other two members 
being M. A. Low, now vice-president and general attorney of the Rock 
Island road at Topeka, and Judge H. C. McDougal, of Kansas City. 
They were the division attorneys of the Rock Island and Wabash rail- 
roads, and had a large general practice. 
Judge McDougal, in speaking of Colonel Shanklin, said: — 


. He was one of the best lawyers and best men I have everknown. In all the 
many years that I was closely associated with him, I never heard Colonel 
Shanklin say a harsh word to or concerning any human being, nor, upon the 
other hand, did I ever hear an unkind word spoken of him. The invariable 
habit of his life was to think and act upon correct lines — he couldn’t help it, 
God made him that way. As a lawyer he enjoyed the rare distinction of being 
equally powerful in the arguments of facts and law before court and jury, and 
in civil as well as in criminal causes. 


Tue Late Henry T. Tuurser. — This gentleman was well known 
as private secretary to President Cleveland. He died at his home in 
Detroit, on March 17th, from the accumulation of a blood clot in his 
chest, after successfully undergoing an operation for appendicitis. 
He was born in Monroe, Mich., in 1854, his father being the late 
Jefferson G. Thurber, ex-speaker of the Michigan House of Represen- 
tatives and for many years one of the prominent figures in the Demo- 
cratic party of his State. He was a graduate of the University of 
Michigan, where he was a classmate and friend of Benjamin T. Cable. 
Immediately after leaving college he entered the office of Don M. Dick- 
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inson at Detroit as a law student. His progress was rapid, and soon 
after his admission to the bar he became Mr. Dickinson’s partner, and 
assumed a prominent position in his profession. Later on he traveled and 
studied abroad, and married a daughter of the late Gen. Hugh Brady. 
He made the acquaintance of Mr. Cleveland at Washington while Mr. 
Dickinson was postmaster-general. The Presidentewas favorably im- 
pressed with his ability, tact, and knowledge of public affairs, and 
offered him the position of his private secretary, which he accepted at 
a considerable pecuniary sacrifice. At the conclusion of President 
Cleveland’s second term he resumed his place in his old firm, which 
had been preserved for him. and practised his profession thereafter 
with great success. 


WireLess TELEGRAPHY IN Time oF War. — The proclamation of 
the Russian government announcing an intent to seize as prizes of war 
steamships furnished with wireless telegraphic apparatus and to treat 
newspaper correspondents on board of them as spies' does not stand 
examination in the light of the principles of international law, and, 
coming from a nation that has made such a miserable fiasco at sea as 
the Russians have made in the presence of the Japanese, can excite only 


derision and contempt among the nations. Here isa nation of alleged 
Christians fighting a nation denounced as ‘‘ heathens ’’ and ‘‘ pagans ”’ 
and undertaking to make a new rule of international law for the gov- 
ernment of the civilized world ; and upon what basis and in what circum- 


1 The language of Count Cassiuvi, 
the Russian embassador at Washing- 
top, in announcing this resolution of 
his government to Mr. Secretary of 
State Hay, was: ‘* In the cases of neu- 
tral vessels having on board corre- 
spondents who may communicate 
news to the enemy by means of im- 
proved apparatus not yet provided for 
by existing conventions should be 
arrested off Kwang-Tung or within 
the zone of operations of the Russian 
fleet such correspondent will be re- 
garded as spies and the vessels pro- 
vided with such apparatus will be 
seized as lawful prizes.” 

The London Times, commenting 
upon this proclamation says: ‘“‘ What 


perp'exes and annoys the Russians is, 
as Count Cassini’s note shows, that 
they have to deal with improved ap- 
paratus not yet provided for by exist- 
ing conventions. Instead of trying 
to devise means to meet this new sit- 
uation and incidentally to turn it to 
their own advantage, they propose to 
employ the method of brute repres- 
sion, which is certain in the long run 
to defeat their own purpose. 

‘* They will find that the application 
of scientific discoveries to modern re- 
quirements cannot be checked by 
means which may be effective within 
the region where the Russian bureau- 
cracy is stillsupreme.”’ 
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stances does it undertake it? Both of its navies, the one at Port Arthur 
and the other at Vladivostok, cooped up, cowering and shivering in the 
face of the Japanese, whose admirals sweep the sea with brooms at their 
mast-heads. The main commodities which Russia has developed so 
far in this war, and on the basis of which it makes this manifesto, are 
brag and bluster. In every important battle and skirmish which they 
have fought with their little brown ‘‘ heathen ’’ enemies on land, they 
have been cleaned out; and their sea operations, in so far as they have 
been offensive, have been limited to attacks upon unarmed vessels and 
to the bombardment of defenseless settlements on shore. The civilized 
nations are really wondering whether ‘‘ the Colossus of the North ’’ is 
not merely an inflated wind-bag easily punctured and subject to a sud- 
den collapse. General Kuropatkin, on taking command of the Russian 
armies in the far East, boasted loudly and pompously that he would 
dictate peace to the Japanese in Tokyo. At present prospects, he 
scarcely will; but when he enters Tokyo, if ‘at all, he will enter it 
blindfolded with his hands tied behind him, and possibly with a ball 
and chain dragging at one of his feet. 

This war has developed a new problem for the contemplation of the 
so called civilized world. We thought that the conduct of the Boers 
was a sublime spectacle—the most sublime in modern history — in- 
asmuch as it took ten Englishmen to conquer one Boer. But the 
heroism of the Japanese rises above that of the Boers and above any- 
thing else that has been seen on a large scale in the whole tide of his- 
tory, ancient and modern. It presents the spectacle of a whole 
soldiery who, from first to last, from highest to meanest, are not only 
not afraid to die but who desire to die for their country and their 
Emperor. Consider what it means. Here are two armies of a hun- 
dred thousand men each, the brown army and the white army, face to 
face and about to engage. As the brown army will neither run away 
nor surrender, in order to conquer them the white army must kill or 
wound all of them. Meantime what is the brown army doing?  Kill- 
ing and wounding the white army. If —and this is the fact — the 
brown men can handle their weapons twice as effectively as the white 
men, then before half the brown men get killed off all the white 
men will be killed off. But this contingency will never arise. The 
white men will not wait for it to arise. They do not despise death 
when fighting for their sovereign and country as the brown men do; 
but they will throw away their guns and fly in disorder, and will then 
publish officially the statement that, seeing that the enemy was rein- 
forced and they were about to be flanked, they retreated in good 
order — yes. 
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But it remains to consider the problem of wireless telegraphy in 
time of war as a question of international law. Wireless telegraphy is 
a new invention, — so totally new that it presents a problem with 
which international law has not yet had time to deal. Now, what is 
international law? It is simply the concert of the civilized nations. 
It is not the bullying of the powerful nations, and especially not the 
bullying of one nation which thinks mistakenly that it is powerful. It 
is not the boasting of the government of a nation which really, at the 
very time, is hiding its navy in sheltered ports, retreating its armies 
before an advancing foe, and generally quirling its tail like a sheep- 
stealing dog. The civilized nations will probably find it expedient to 
deal with the question, as they dealt with many questions at the Hague 
Conference, and until they do so it will not be decided and determined 
for the whole world by the bombastic proclamation of an imbecile 
nation. 


Tue Tenth AnnuaL CONFERENCE ON INTERNATIONAL ARBITRA- 
TION. — This body met on the first of June at Mohonk Lake, New 
York, with a larger attendance than at any previous meeting, nearly 
300 members being present. Hon. GrorGe Gray, of Delaware, U.S. 
Circuit Judge, was chosen to preside. A review of the list of delegates 
showed, besides Judge Gray, the names of two other wembers of The 
Hague Tribunal — Oscar Straus ard J. H. Gambra of Mexico. Also 
present were ten judges of the Federal and State courts, including Jus- 
tice Brewer of the United States Supreme Court, Judge Olden Chester 
of Albany, N. Y.; fifteen presidents of colleges and other educational 
institutions, includiug Presidents Faunce of Brown University and 
Seeley of Smith College; forty-five prominent business men from dif- 
ferent parts of the United States, including special representatives 
from the Chambers of Commerce of Boston, New York, Philadelphia, 
Baltimore, and other cities; many well-known clergymen, including 
Bishop McVickar of Rhode Island, the Rev. Dr. Theodore Cuyler of 
Brooklyn, Lyman Abbott and Chancellor MacCracken of New York. 

In his address Judge Gray said in part: — 


We no longer consider the advance of alien peoples in wealth and pros- 
perity as a menace to our own. We are more prone now than formerly to 
recognize such advance as an increment to the world’s wealth, in which all 
sooner or later must have some share, however small. The economic waste 
consequent upon the maintenance of the great and increasing military and 
naval establishments of the world is beginning to make its due impression 
upon the enlightened conscience and intelligence of increasing numbers in all 
countries. 
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The Czar, who suggested The Hague Tribunal, is involved in internecine 
war that strains the resources of his empire, but the International Court of 
Arbitration at The Hague will remain an enduring monument to his wisdom, 
and shed more glory upon his reign than any triumph, however great, his 
armies may achieve. 

There is good ground for thinking that the project of a treaty of arbitra- 
tion between England and the United States is in a forward state of progress, 
and that the rejection of the treaty of ’97 by the Senate will help, rather than 
hinder, the present movement. Its rejection has served to concentrate public 
attention upon the subject, and in the meantime free discussion and criticism 
have served to measurably mature a favorable public opinion on both sides of 
the Atlantic. 

What imagination is not kindled, what heart does not glow, at the thought 
of an arbitral agreement between the two great English-speaking nations of 
the world. Too powerful to be animated by any other motive than a brave 
and worthy one, the moral effect of their agreement in such a treaty could not 
fail to udvance the cause of international arbitration to a world-wide 
acceptance. 

There has been a notable triumph in the cause of international arbitration 
in the submission by the United States and Great Britain to an arbitral tri- 
bunal of the difficuJt questions arising out of the disputed Alaskan boundary, 
which have so long vexed the diplomacy and menaced the peace of both coun- 
tries. It is hard to exaggerate the importance of this submission, and of the 
judgment which ensued. Feeling and passion had become excited on both 
sides, and the conditions which are generally antecedents of war were begin- 
ning to be manifest. All that has now passed away with the judment of the 
triounal, and, notwithstanding some unmanly outcry from our friends across 
the Canadian border, general acquiescence characterizes the situation. 


Dr. Bengamin F. Trvuesioop, of Boston, Secretary of the American 
Peace Society, read a paper which consisted of a review of the year, in 
the course of which he said : — 


The recent remarkable agreement between France and Great Britain, an 
agreement which disposes of all the outstanding differences between the two 
countries, is a direct fruit, not only of the existence of The Hague Tribunal, 
but also of the movement for special arbitration treaties. 


Congressman Baker of Brooklyn said he thought no large advance 
could be made toward international peace among the American people 
until more was done in promoting peaceful sentiments at home. He 
spoke strongly against what he termed the wasteful expenditure of the 
Government on the army and navy, and charged that people were 
guilty of gross inconsistency when they talked peace and sustained an 
immense outlay on armories and other means of waging war. 

Gen. Horatio C. Kine and other members depricated the idea that 
the United States can disarm so long as other nations preserve their 
armaments. 
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Tue Late Water Stevsen Carter. — This eminent lawyer died 
recently at his residence in Brooklyn. At the time of his death he was 
a member of the law firm of Carter, Hughes & Dwight, whose office 
was on Broadway in New York City. He was born at Barkhamsted, 
Conn., on February 24, 1833. He was admitted to the bar at Middle- 
town, Conn., in 1855, and removed to Milwaukee, Wis., in 1858, 
where he became a member of the law firms of Carter & Whipple and 
Carter, Pitkin & Davis, and was a United States commissioner and 
master in chancery for several years. A Republican in politics, he 
managed the campaign which resulted in the first election of Matthew 
H. Carpenter to the United States Senate. He compiled the Wisconsin 
Code of Procedure' and was one of the trustees of Lawrence Uni- 
versity.?, During the civil war he was a member of the Christian com- 
mission. In 1869 he removed to Chicago, and founded the firm of 
Carter, Becker & Dale, and in 1872 came to New York as the repre- 
sentative of the Chicago creditors of the insurance companies that had 
failed because of the great fire. Since that time he has been engaged 
in practice in New York. Among the attorneys associated with him as 
partners before the formation of his present firm were the late Leslie 
W. Russell, Daniel H. Chamberlain, former governor of South Caro- — 
lina; Major Sherburne B. Eaton, William B. Hornblower, Eugene H. 
Lewis, James Byrne, and Paul D. Cravath. Probably no member of 
the bar took a greater interest in young lawyers or did more to assist 
them in starting on their professional careers. He was a member of 
the American and State Bar Associations, organized the order of 
‘* Settlers and Defenders of America,’’ and was one of the incorpo- 
rators, and a life member of the Brooklyn Institute, being for eight 
years president of its department of music. He was also a member of 
the Lawyers, National Arts, and Grolier Clubs, the Union League, 
and Republican Clubs of Brooklyn, the New York Genealogical and 
Biographical Society, American Historical Association, New England 
Society, Founders and Patriots of America, Society of Mayflower De- 
scendants, Society of Colonial Wars, Descendants of Colonial Gov- 
ernors, Sons of the Revolution, and Sons of the American Revolution. 
For many years he was vice-president of the board of trustees of the 
New York Avenue Methodist Church of Brooklyn, to which in 1890 he 
presented an organ of sixty speaking stops. He was also a trustee of 
the Methodist Church in Pleasant Valley, Conn., and of the Syracuse 
University. He was especially interested in art, and had a notable 
collection of engravings and etchings. 


1 1859. 2 1865. 
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Brevities. — A lawyer who figured prominently in the recent squabble 
over judicial candidates in the Hawaiian Islands, but who himself was 
not a candidate for judge, was described in the Honolulu Evining Bul- 
letin as ** a self-made man who admires his Creator.’’ - - - - With its 
text for the fact that many of the dead on the steamer General Slocum 
were found on the bottom with life-belts on their bodies, and that some 
of the life-belts found on the wreck, sank when thrown into the water, 
the New York Times appeals fora better inspection of excursion steam- 
boats, than walking the deck with the captain and running the eye 
superficially along rows of rotten life-preservers. It says that if the 
Treasury Department is to exercise a useful function in connection with 
the regulation of steamboat traffic on tidal waters, it must put an end 
to everything which savors of perfunctory inspection. It ought to 
begin by putting an end to itself A decision was recently ren- 
dered by Judge Suacketrorp Mixer, holding that the city ordinance 
of Louisville, requiring the use of the ‘‘ union label’’ upon all print- 
ing done for the city, was unconstitutional and void, and the mayor and 
the city buyer were enjoined from awarding printing contracts under its 
provisions. The decision is sound and wholesome. The ordinance 
was a scurvy piece of trade-union demagoguery. It operated to con- 
fine bidding for public work to the members of a particular labor monop- 
oly or trust, thereby reducing competition and raising prices. It would 
be allone if there were an ordinance requiring all white paper purchased 
in doing the city printing to be bought from the White Paper Trust, 
against which the newspapers have been fighting and appealing to the 
aid of Congress. - - - - The extent to which the progress of science 
is linking the remotest communities together, is seen in the fact that a 
proposition is now ago for linking far-off Iceland with Great Britain, 
by means of the wireless telegraph. One proposition is to have the 
southern or southeastern station on one of the Shetland Islands. It 
might as well be on the Scottish main land. The meridianal lines con- 
verge in consequence of the rotundity of the earth, making Scotland 
not more than half as far from Iceland than Norway is. Telegraphic 
communication between Scotland and Iceland would be feasible, not by 
way of the Shetlands, which lie out of the way, but by the way of the 
Orkneys, the Orcades of the ancient geographers, which lie to the north 
of Scotland ; thence to the Faroes ; and thence only one day’s sail by slow 
steamer to a point on the Ivelandic coast. It is said that the Icelandic 
Althing, or Parliament, at its last session, voted a yearly subsidy of 
what would be in American money nearly $10,000, for twenty years, for 
the purpose of establishing such a means of communication. - --- - 
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The decision of the Supreme Court of Minnesota in the case of State vy. 
Ames, upon which we comment elsewhere in this issue, created a feel- 
ing of indignation among laymen throughout the State of Minnesota. 
This feeling has voiced itself in the nomination of Hon. CuHartes 
Burke Ex.iorr, who tried the case in the court below, for the office of 
Judge of the Supreme Court of the State, by the Republican party. 
The predomination of this party is such that its nomination is tanta- 
mount to an election. We have not at the time of this writing learned 


which one of the judges who concurred in this boodle decision Judge 
Elliott is to succeed. | 


JURISDICTION OF THE Lanp Court or Massacuusrerts. — Chapter 
-448 of the acts of the legislature of 1904, which went into effect on 
July 10, makes important changes in the law relative to forms of real 
actions, by transferring the jurisdiction heretofore had by the Superior 
Court to the Land Court, and making the jurisdiction of the Land 
Court original and exclusive in the matter of writs of entry, petitions 
to require actions to try title to real estate, petitions to determine the 
validity of incumbrances, and petitions to discharge mortgages. This 
throws into the Land Court all proceedings in the nature of real actions. 
It is to be presumed that these old forms of actions will be largely 
abandoned and the questions sought to be decided by such proceedings 
settled by ordinary petitions. A registration petition settles the title 
against all the world, while the other proceedings settle the title only 
against individual defendants named in the proceedings. By the act 
of this year the name of the court is also slightly changed from that of 
Court of Land Registration ’’ to ‘*Land Court.’’ Petitions and 
writs under the new jurisdiction can be filed in the Registry of Deeds 
where the land lies, the same as petitions for registration, and hearings 
held in the counties most convenient for the parties. 


Tae Youta Wuo To Stupy Law.--The youth described in 
the following press dispatch from Trenton, N. J., who cut such a fine 
figure in a damage suit in the United States Circuit Court, before 
Judge Kirkpatrick, was either well coached or else he ought to study 
law. Perhaps he ought to study law whether he was well coached or 
not. But in the meantime we are constrained to ask what has become 
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Charles Dougherty of 16 Crawford street, Newark, fourteen years old and 
undersized, made so good a witness in the $75,000 damage suit of Arthur J. 
Hogan against the United Electric Company, on trial in the United States Cir- 
cuit Court yesterday, that Judge Kirkpatrick called the little fellow to him and 
said: — 

‘‘Charlie, you’re a bright boy. You gave testimony to-day in a manner sel- 
dom heard in court. Tell your mother that the Judge said that you are a 
bright boy and that she should be proud of you.”’ 

The little fellow flushed with pleasure at the warm commendation of the 
court, and replied: — 

Thanks, your Honor.”’ 

When Master Dougherty took the stand his bearing was such that it never 
occurred to any one that he should be interrogated as to his understanding of 
the nature of an oath. 

He swore that he saw the accident which maimed for life Arthur J. Hogan. 
When Mr. McCarter asked the boy to tell the court and jury just what had oc- 
curred, the little fellow described the appearance of the telephone gang at the 
pole near his home; how Hogan climbed the pole; the accident, the rescue, and 
the scene afterward, when Hogan lay burned and unconscious. The lad told 
the story with the brevity and accuracy of a trained observer. Charlie knew 
street numbers, gave compass points, and, although a description of this acci- 
dent was intricate, the lad made clear facts which other wituesses in their tes- 
timony had clouded. 

Under the hottest cross-examination given any witnesses in the court during 
the term, Charlie maintained his story. All the legitimate artifices of a skillful 
lawyer were tried on this fourteen-year-old boy witness, and not one was ef- 
fective. When he did not know an incident he said so, but when he made a 
statement he could not be shaken. 

After court the little fellow was the subject of every one’s commendation. 
The room was full of the State’s leading counselors and they stepped up to 
respectfully shake the lad’s hand. No one patted him onthe head. ‘“ Impossi- 
ble to show seniority to a boy with such a brain,’’ said Attorney-General 
McCarter. 


Certirizep CuHecks.— Considering the number of transactions 
which must be completed every day in business circles in which the 
goodness of a check is relied upon with implicit confidence, it seems 
rather strange that so little is heard in this country of the system of 
‘* certified checks,’’ whereby in Canada and in the United States 
the convenience and safety of the system of cheeks are made to 
harmonize to a great extent with the certainty attending the production 
of cash or bank notes. It may be that in England when we wish to 
make use of some such facilities we employ bankers’ drafts, but the 
experience of the United States seems to be that the ‘‘ certified 
check’’ has features of special convenience. Many years ago these 
were so common that a member of the Supreme Court stated ex cathedra 
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that the daily average of such (certified) checks in use in New York was 
not less than one hundred millions of dollars. As there have been one 
or two cases before our courts in recent times in which these checks 
have been in dispute, it may be worth while to make a few brief obser- 

vations upon them. 

Certification is effected by the drawer of a check obtaining from his 
banker an indorsement upon it importing that it is ‘* good ’’; the paper 
then possesses in mercantile eyes some special attributes. There is 
behind it not only the credit, oftentimes impossible to measure, of the 
individual drawer, but it has in addition the credit of the certifying 
bank, in regard to which few doubts can exist. In fact, it may be that 
in America the bank may be said in practice to become the principal 
debtor, and tbe piece of paper is almost as satisfactory as a bank note, 
being the evidence of a sum ina bank payable on demand to the holder. 
Whether or not bankers themselves welcome a system which must, it is 
conceived, involve the keeping of some extra account books, is another 
matter. Presumably a bank certifying a check would have to enter 
the transaction in a special book in order to insure that the drawer 
does not reduce his account below the level requisite to meet these 
special obligations. 

A few months ago the Judicial Committee of the Privy Council had 
to consider an appeal from the Supreme Court of Canada in which 
some difficult questions arose on these certified checks. In Imperial 
Bank of Canada v. Bank of Hamilton,’ one Bauer had an account at 
the Bank of Hamilton, and he drew a check upon it for five dollars, 
which the bank certified. By fraudulent handling, the word ‘* hun- 
dred ’’ was interpolated after the ‘‘ five,’’ and so the document pur- 
ported to be a certified check for 500 dollars. Armed with this, 
Bauer opened an account at the Imperial Bank, and drew checks 
which were duly honored. The certified check meanwhile was pass- 
ing through the clearing house, and was paid by the certifying bank. 
The next day, however, the Bank of Hamilton discovered the fraud, 
and demanded repayment of the 495 dollars, being the sum in excess 
of that they had in truth certified. All the Canadian courts with 
some dissent, and finally, the Privy Council, held that they were en- 
titled to succeed in this claim on the ground that, the check being on 
the face of it in order, the Bank of Hamilton had not been negligent 
by paying it before examining Bauer’s account. 

In Gaden v. Newfoundland Savings Bank? the Privy Council held 
that when a drawee bank sees fit to certify a check drawn upon it, the 


1 87 L. T. Rep. 457; (1903) A. C. 49. 


2 80 L. T. Rep. 329; (1899) A. C. 281. 
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effect of so doing is, in the absence of proof of special usage, to 
declare that the funds of the drawer in its custody are sufficient to 
meet the payment of the check. ‘There a lady on a certain day, hav- 
ing a credit at the Commercial Bank, St. John’s, Newfoundland, of 
nearly 4000 dollars, went in the morning and drew a check for the full 
sum payable to herself or bearer,and the same was, at her request, 
duly certified. The transaction was noted up in the bank’s book and in 
the customer’s pass-book. This check was immediately paid by the 
customer into the Savings Bank, and this transaction was also noted up 
in that institution’s books. Still on the same day the certified check 
was deposited by the Savings Bank with the Union Bank. ‘Two 
days afterwards the Union Bank presented the check to the 
Commercial Bank, but payment was refused, the Commercial Bank 
having that morning suspended payment. By converse proceedings 
the customer became aware of the facts, and brought an action against 
the Savings Bank, alleging that they had given her credit for the sum 
certified, and that they could have themselves obtained payment had 
they applied to the Commercial Bank on the first day. Their Lordships’ 
judgment shows, however, that, whatever may be the law in the Uniied 
States, it is not possible for us to consider that the certification of a 
check has the effect of turning it, as it were, into cash. Such checks, 
when certified before delivery, are subject as regards subsequent nego- 
tiation to all the rules attending uncertified checks. Their Lordships 
declined to hold that the bank in taking the check intended to do any- 
thing more than accept it by way of deposit, the money to be obtained 
in the ordinary course; the claim based on the supposition that their 
actions amounted to a gratuitous guarantee of payment therefore failed. 

There are two cases which may usefully be mentioned in connection 
with certification ; they seem to indicate that, as between banker and 
banker, the certification of a check amounts toa binding representation 
that it will be paid: Pollard v. Bank of England,' vide more especially 
an observation of Chief Justice Cocksurn in Goodwin v. Robarts,? 
where the learned judge says: ‘‘ A custom has grown up among bank- 
ers themselves of marking checks as good for the purposes of clearance 
by which they become bound to one another.’’ Neither of these cases 
were referred to in Gaden v. Newfoundland Savings Bank ubi sup, 
and, so far as some research has enabled us to see, they have neither of 
them been reconsidered as regards certification by the courts. It 
would seem generally desirable, should the certification of checks be- 


125 L. T. Rep. 415; s.c. L. R. 6 Q. 2 33 L. T. Rep., at p. 276; L. R. 10 
B. 623. Ex., at p. 351. 
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come more common, for this country to proceed on the lines laid down in 
the United States, where experience has shown what the results of the 
system are, so that there may be as much uniformity as is possible in so 
important a matter between two countries closely linked together by ties 
of friendship and commerce. — Law Times (London). 


Liasitity For Loss sy Forcep Transrers. — Fraud generally, and 
forgery in particular, supply some of the most interesting problems of 
legal casuistry, because in these cases the court has commonly to deal 
with the question which of two innocent parties has to suffer, and for 
that purpose to balance their respective obligations of care and dili- 
gence against one another. The Corporation of Sheffield v. Barclay is 
a good instance. It was a case of forged transfer of shares, and the 
question was whether the transferee or the company was to suffer. 
When a company accepts a forged transfer of stock or shares, registers 
it, and issues to the transferee a stock or share certificate, it cannot by 
doing so affect the title of the true owner of the stock orshares. The 
true owner is entitled to bring an action against the company to rein-. 
state him in the possession of his holding, but by issuing its certificate 
to the transferee under the forged transfer the company has armed him 
with the means of holding himself out as the owner of the stock or 
shares ; and if he has done this and sold to a bona fide buyer the company 
is estopped from disputingits certificate. It must make goodits represen- 
tation ; and if it cannot do this, as ex hypothesi it cannot, by registering 
him as the holder of the particular stock, it must pay damages equiva- 
lent to the wrong done. So far is clear. Now comes the difficulty. The 
company says to thetransferee, ‘‘ You brought the company — innocently 
it is true—a forged transfer, and asked the company to register it. It was 
not the company’s duty to make inquiries and find out whether the trans- 
fer was genuine ornot. That was your business, and as the transfer has 
proved to he a forgery you ought to indemnify the company against its 
loss. The issue of the certificate was only the ordinary consequence of 
the registration of the transfer as a ministerial act.’’ To this the trans- 
feree replies: ‘‘ [had no better means that the company had of knowing 
whether the transferor’s signature was genuine or not. The company 
is the guardian of its register, and it is its duty to take care that it does 
not enter on it a name which ought not to be there.’’ Both these con- 
tentions have now the support of high judicial authority. Lord Lixp- 
LeY (then Mr. Justice Linpiey), in Simm v. The Anglo-American Com- 
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pany,’ emphasized the duty of a company in regard to the correct 
keeping of its register. Lord ALtverstone —in dissenting from Lord 
LrypLey’s view — has held that the primary responsibility in the case 
of a forged transfer of stock or shares, where both parties are inno- 
cent, rests on the transferee, and that — as between himself and the 
company — he must indemnify the company. Non nobis tantas com- 
ponere lites. But of the two views that of Lord Lindley seems prefer- 
able. If itis urged thatit imposes too heavy a burden on companies — 
this guardianship of their register — the answer is that the risk they 
run is one that can always be met by a trifling insurance. For, after 
all, forged transfers are of very rare occurrence. — E. M. in the Law 
Journal (London). 


SALARIES OF JUDICIAL OrFicers In Various Countrigs. — The Law 
Times (London) prints the following editorial: — 


According to a return recently laid before the Parliament of New South Wales, 
the Chief Justice of that colony receives a salary of £3500, while the puisne 
judges receive £2600 each. These amounts, while liberal, do not appear ac- 
cording to the English standard, to be unduly extravagant, although it might 
seem from the fact that the compilers of the return compare these salaries with 
those paid in Quebec, where the Chief Justice receives only £1200 and the puisne 
judges £1000, that to the New South Wales mind the amounts appear excessive. 
The rate of judicial remuneration varies very markedly in different countries, 
but in none are the salaries framed on so iiberal a scale as in our own. In the 
United States the Chief Justice of the Supreme Court is paid £2100 and the 
Associate Justices each receive £2000. In France the first President of the 
Court of Cassation has a salary of £1200, while the remaining judges of that 
court and the various other appellate tribunals are paid sums varying from 
£400 to £1000. In Germany the President of the Reichsgericht receives £1250, 
with an allowance for rent; the Presidents of Chambers each receive, with the 
like rent allowance, £700. Such sums seem beggarly when placed alongside 
those paid to English judges. 


With respect to the salaries of the Justices of the Supreme Court of 
the United States, the above writer overlooked the recent act of Con- 
gress which increases those salaries to what would substantially be, in 
English money, for the Chief Justice £2500, and for the Associate Jus- 
tices £2400. The above writer omits to mention the large salaries 
paid to the judges of nisi prius in the city of- New York, in English 
money, about £3500, —a salary which very few of them earn or could 
earn or try to earn. 


149 Law J. Rep. Q. B. 392; L. R. 5 Q. B. Div. 314. 
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CurisTIAN Serence 1n Austratia. — The Christian Science, or faith 
healing,’’ described by Mr. Everard Digby, the Australian correspond- 
ent of the Law Times (London), bears a strange resemblance to the 
American variety. The disciples of Mrs. Eddy will rejoice to know 
that it is not murder in Australia to practice it, although the failure to 
call in a doctor, in a case where the services of a competent doctor are 
obviously necessary, results in the death of the patient. The follow- 
ing is the language of Mr. Digby : — 


It will be some time yet ere doctors shall become unnecessary, aud men and 
women can cure themselves of their ills by faith —even that faith that, when 
properly applied, can remove mountains, Yet doctors have not yet, in Australia 
at least, been made legally necessary in all cases of illness. The preservation 
of human life has been left more or less in the hands of the private citizen, 
until he shows that he ceases to have a regard for it. The crime of murder has 
been in all times and countries found punishable with heavy penalties, but these 
penalties are inflicted only when the act of murder has been clearly proved. 
‘*‘ Murder is the malicious act of the accused done with reckless indifference to 
human life, or with intent to kill.” Thus the judge spake who presided at the 
trial in Sydney of A. Johnston, who was charged with having feloniously and 
maliciously murdered his wife. The facts disclosed that the accused and his 
wife lived together on the most affectionate terms. They both were members 
of the Christian Catholic Church in Zion, and one of the beliefs of that church ~ 
was that medical aid in time of illness was not only unnecessaty, but wrong in 
the sight of the Almighty. Prayer was the only medicine necessary; in a word, 
they believed in “ faith healing.’’? Mrs. Johnston was taken ill in child-birth, 
but a proper nurse who was in attendance was unable to afford the necessary 
assistance. Neither Mrs. Johnston nor her husband would have a doctor, though 
a@ medical man called on the suggestion of the nurse ex proprio motu. Eventu- 
ally the accused called in a doctor, but the woman was dead on his arrival. 
The Crown case was that on those facts there had been a deliberate intentional 
act by the prisoner in preventing a doctor going to see his wife when she was 
in a dangerous condition. The prosecuting counsel maintained that the act of 
omission to call in a medical man was an act of such a character as to cause 
death, since he was ready to show that it was through such omission the woman 
died. The judge, in his comments on the conduct of the prosecution, declared 
that there was no prima facie case to go to a jury. Nothing in the shape of 
malice, nor any gross and culpable neglect were shown. The prisoner and his 
wife lived on the most affectionate terms, and, while they believed earnestly in 
healing by faith, there was no law in New South Wales to compel them to call 
in a doctor. He referred to Reg. v. Senior,! and to cases where peculiar tenets 
did not use doctors. He directed the jury to bring ina verdict of not guilty. 


1 1 Moo. C. C, 346. 
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Criminal Law and Procepure: Indictment FoR ACCEPTING 
Brises — Bribes From Keepers or Hocses oF Prosti- 
TUTION UNDER PROMISE OF ACCORDING THEM PROTECTION FROM PROSE- 
CUTION — JOINDER OF OFFENSES — VARIANCE BETWEEN INDICTMENT 
AND EvipEence. — In State v. Ames,' the Supreme Court of Minnesota 
dealt with a case which had acquired an historic interest. ALtBert A. 
Ames, familiarly known as ‘‘ Doc’’ Ames, elected Mayor of the 
city of Minneapolis, had resorted to the not unfamiliar process ef 
levying blackmail upon keepers of disorderly houses in order to recruit 
his personal exchequer. His crimes having been unearthed, he fled 
from justice and remained for some months in hiding in one of the 
New England States. Probably thinking ‘‘ that the storm had blown 
over,’’ he crawled out of his hole and came back to Minneapolis to 
face such justice as the fury of an outraged people might accord him. 
The Grand Jury returned an indictment against him charging that on 
a date named he, being Mayor of the city of Minneapolis, in the 
county of Hennepin, and State of Minnesota, did feloniously receive 
from Gladys Barr, Augusta Hayden, Millie Rosell, Bessie Ferris, 
Sadie Bird, Ethel Ford, and ‘‘ others whose names are to the Grand 
Jury unknown, a certain sum of money, to wit, the sum of six hundred 
dollars, genuine, lawful, and current money of the United States of 
America, upon the agreement and understanding that his, the said 
Albert A. Ames’, official action and duty as Mayor of said city of 
Minneapolis, should be influenced thereby, and upon the agreement 
and understanding that he, the said Albert A. Ames, as Mayor of said 
city of Minneapolis, would omit to take certain action, and would 
neglect and violate his official duty as such Mayor in the following 
manner, to wit,’? —then reciting that the persons giving the money 
were keeping houses of prostitution and that his agreement was to 
keep them from being criminally prosecuted for so doing. It will be 
perceived that, instead of indicting him separately for taking bribes 
from a number of different keepers of houses of prostitution, upon a 


1 98 N. W. Rep. 190. 
VOL. XXXVIII. 38 


XUM 


594 . 38 AMERICAN LAW REVIEW. 


promise to afford immunity from criminal prosecution, dealing with 
each one separately,—the prosecuting attorney gathered all the 
offenses together into one indictment and fired at the prisoner a whole 
sack of shot and slugs of different sizes and denominations, — with the 
usual result of a reversal of the conviction, amid howls and screams of 
‘* technicality ’’ on the part of the unlearned populace and the daily press. 
Untechnical as the indictment was, the Supreme Court of Minnesota 
held that it stated but one offense, since it was fairly capable of the 
construction that the money was contributed by the persons named, 
pursuant to a joint or common understanding that such contributors 
should be protected from criminal prosecution. The court thus got 
over the infirmity of the indictment, two judges (Brown and Lovely) 
not concurring with the majority on this point. 

But when it came to the evidence and to the question whether the 
evidence sustained the indictment, or presented a variance from it, the 
majority of the court found it more difficult. We propose to quote 
the whole portion of the court’s opinion which relates to this point : — 


4. We now come to a more serious question, viz., does the evidence sustain 
the offense charged in the indictment? The principal witness on behalf of the 
State was Erwin A. Gardner, who was, at the time the offense is alleged to 
have been committed, a student in defendant’s medical office, and his testimony 
was to the effect that defendant came to him and proposed to gather what he 
termed ‘* a campaign fund; ’’ that he was directed to go to the various places 
of resort in the city, and make a monthly collection from each person accord- 
ing to her circumstances, in consideration of which payments the parties pay- 
ing should be protected from arrest; that, in pursuance of this conversation, 
defendant detailed for Gardner’s assistance several detectives and police offi- 
cers of the city, with whose help he was to locate the various parties. Chris- 
topher Norbeck, a city detective, gave substantial assistance in locating the 
women and in coilecting the money. Defendant directed Norbeck and the 
other men to take their instructions from Gardner. Gardner received mouey 
from each woman independently —about one-half of the amount from the Ist 
to the 5th, and the other half from the 15th to the 20th of the month. Several 
of the women were called by the State, and each testified to having paid 
Gardner a sum of money ranging from $15 to $25, with the understanding that 
she would be protected. After receiving the entire amount — about $600 — 
Gardner paid the same over in one sum to defendant. 

The State has advanced two propositions in support of its claim that the 
offense charged in the indictment is supported by the evidence: First, that 
Gardner was acting as agent of the women, and represented them in receiving 
their contributions to the fund being collected for their benefit, and in paying 
the amount thereof over to the defendant; second, that when Gardner handed 
defendant, at his office, the roll of bills, of $600, as testified to by him and the 
Mayor’s private secretary, Thomas Brown, a single and distinct offense was 
committed, in receiving a bribe of $600, and that this act was the culmina- 
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tion of several acts of other people, but on defendant’s part there was unity 
of action and unity of intent. 

The undisputed evidenc? on the part of the State is that Gardner was dele- 
gated by defendant as his agent, with power to arrange with as many of the 
women as it was possible to get money from, and to agree, on the part of de- 
fendant, that in consideration of the payment by each of the amount decided 
upon, such person would be unmolested for the month of December. If this 
evidence be true, the defendant constituted Gardner, the several detectives 
and police officers, his agents to represent him, so that the effect was the same 
as though he had individually gone to each of the parties and himself received 
the money. There is no evidence to the effect that any of the women acted 
jointly or in pursuance of a common understanding, or that a fund was made 
up by them, or on their behalf. There is no evidence to justify the inference 
that Gardner was constituted the agent of the women; that he was to take 
their money, having been contributed to a fund for that purpose, and then, for 
them, deliver it to defendant, with the understanding that, in consideration 
therefor, the parties to the contribution should receive protection. Each per- 
son making a payment acted absolutely independently of every other. There 
was a separate and distinct agreement entered into with each person paying 
any money to the effect that such person would be protected by reason of the 
payment, regardless of whether any other: similarly situated paid any money 
or were protected. This is acomplete answer to the second proposition, that 
acceptance by defendant of the roll of bills constituted the off-nse charged, 
and that it implied unity of action and unity of intent. If this were true, then 
guilt would depend upon the amount paid on each occasion by the agent to his 
principal; and upon this theory, if Gardner had paid over $50 every time he 
received that amount, then twelve separate offenses would have been com- 
mitted. The amount paid over to his chief by Gardner at any one time was 
only an incident in the carrying out of the scheme of accepting bribes from the 
different individuals mentioned, and such payment into the hands of defendant 
was immaterial, under the evidence, except as it corroborated Gardner, to 
show that he was acting for his principal, and had carried out his instructions. 

In State v. Ames,! the chief of police was indicted and convicted for taking 
a bribe in February, 1902, from one of the women who paid money to Gardaer 
in December. The State in that case treated each payment for protection as 
one offense, although perpetrated in pursuance of a general scheme to receive 
bribes from all women similarly situated. It does not follow that, because 
each transaction constituted a separate offense, the same evidence would justify 
a conviction for one offense based on the entire scheme, unless under an 
indictment for conspiracy. Defendant is not charged with conspiracy, and 
hence the mere devising of the scheme to collect money from different per- 
sons engaged in the same unlawful business does not constitute the act or 
transactions set forth in the indictment. The distinction between the intent, 
purpose, or impulse constituting conspiracy, and the individual acts by means 
of which it is carried into effect is pointed out in Wallace v. State.2 The 
evidence in the case before us no more establishes the commission of one 
offense than does the counterfeiting of several notes of the same series, 
printed upon the same plate, constitute one offense, although perpetrated in 
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pursuance of a general scheme to raise money by counterfeiting.! In contrast 
with the last case see State v. Moore,? where this court held that 
the uttering of a forged mortgage and forged note, which the mort- 
gage purported to secure, at one time and to the same party, is a single 
act and constitutes one offense. That case applies the general rule that 
where there is but one impulse, although carried into effect by different acts, 
the whole constitutes but one transaction and one offense. To the same effect 
the receiving of money on deposit by an officer of an insolvent bank from one 
particular person is not a continuous offense, and a bar to a prosecution for 
receiving money thereafter from another individual at a different time. They 
are d fferent transactions, and constitute distinct offenses, although carried 
into effect pursuant to a purpose of defrauding all depositors who placed 
Money in the insolvent institution.® 

The State relies mainly upon the case of United States v. Scott,4 where the 
indictment charged an internal revenue collector with being unlawfully con- 
cerned in soliciting a contribution of mony (uaming the amount set forth in 
different counts) from divers persons who were officers of the United States 
government, to the grand jury unknown, contrary to the statute which pro- 
hibited any officer of the government from soliciting or receiving, or being in 
any manner concerned in the soliciting or receiving of, any assessment, sub- 
scription, or contribution for any political purpose from any officer, clerk or 
employé of the government. Upon demurrer the indictment was sustained, 
and it was held that it charged only one offense. An examination of the 
authorities cited in the opinion discloses the fact that the court based 
its decision upon the principle that the offense charged involved but one 
trausaction although such act involved several similar violations of 
the law with respect to several different persons. In other words, that 
defendant was concerned in an assessment or fund which was coutributed to 
by parties unknown. In the words of the court: “It is easy to imagine cir- 
cumstances under which the defendant by one act of reception, or by one act 
of solicitation, could have received or solicited contributions from many per- 
sons. In such a case the foregoing authorities seem to establish the pro- 
priety of embracing in one count the single act of solicitation or reception in 
all the aspects which it presents with reference to the different persons whose 
contributions were solicited or received.’’ Clearly the indictment in that case 
stated but one offense. So here the indictment charges but one offense — the 
receiving of a bribe, which is one act or transaction — but there is a complete 
failure of proof of the particular act or transaction set forth constituting the 
offense charged. This disposes of the case, and it is unnecessary to notice 
the other assignments of error. 

Judgment reversed. 


Brown and Lovely, JJ., concurred in the result only, but on the 
ground that the indictment, as drawn, did not inform poor old ‘* Doc’’ 


1 Bliss v. U. S., 105 Fed. 508; 44 S. W.75. See also State v. Jamison 
C.C. A. 324. ‘ (Iowa), 81 N. W. 595. 

290 N. W. 787. 4C. C. 74 Fed. 213. 
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Ames of the nature of the accusation against him. After his long hid- 
ing, he did not know from the indictment what it was proposed to 
prosecute him for. The indictment was defective, in that it charged 
him with soliciting a number of bribes or ‘ grafts *’ from several dis- 
tinct women, some of them named and others unknown and not named, 
for whom protection and immunity were to be given. It was not set 
forth that these women were acting in concert, and the fundamental 
principle of law was that, in criminal pleading nothing could be inferred, 
intended or presumed, but that it was necessary that everything should 
be alleged which constituted an essential element of the crime. ‘‘ If the 
abandoned women were seeking protection through Gardner, as their 
agent, and the bribes were to be paid by them jointly, the situation 
presented would be very different from that of soliciting and receiving 
money of different persons at different times, each being an independ- 
ent act, as here alleged. We are unable, by any fair or reasonable 
construction of this pleading, to reach the conclusion that such neces- 
sary co-operation or concert of action by these women is charged 
therein. To infer its existence would be, in effect, to create a new 
accusation for a different offense. If such an inference were permitted, 
it would be an infringement of what we regard as the plainest rules of 
criminal pleading. If, as held by the court, the indictment charges 
but one offense, it is impossible to avoid the inevitable and logical 
result which follows from the proofs offered at the trial that Gardner 
was the agent of the women, and paid the money to Ames as their rep- 
resentative. At least, the evidence was sufficient to sustain the jury 
in so finding. We cannot avoid the view that the indictment charges 
what is plainly stated — the commission of many distinct and separate 
offenses, committed at different times, between the defendant and those 
persons from whom the bribes were received, as well as a number of 
unknown persons of the same character, whose names might be first 
made known at the trial, and thus subject the defendant to an inquisi- 
tion which no necessity in criminal procedure can justify, since it 
strikes at fundamental safeguards, which it is our duty to recognize and 
uphold. The indictment should either have been set aside for uncer- 
tainty, or, upon the defendant’s motion at the beginning of the trial, 
the State should have been required to elect upon which charge the 
prosecution would proceed.’’ 

The judgment of conviction having been reversed, and the cause re- 
manded, there was another trial, but it resulted in a disagreement of 
the jury. At last accounts, the prisoner was at his home, sick and 
broken down, and in such a condition that his recovery is doubtful ; 
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and the learned and capable Judge' who tried the case in the court 
below, has been nominated by the Republican party for the Supreme 
Bench of the State, —a nomination which is equivalent to an election. 


Moniciepat Corporations: AcTION By CITY UNDER SHERMAN ANTI- 
Trust Act ror Insury To Business. — The case of Atlanta v. Chat- 


_ tanooga Foundry & Pipe Works,? in the Circuit Court of Appeals for the 


Sixth Circuit, decides a novel point in the law of municipal corpora- 
tions. The case holds that a municipal corporation engaged in oper- 
ating water, lighting, or similar plants, and deriving a revenue there- 
from, is, in relation to such matters, a business corporation, and may 
maintain an action under section 7 of the Sherman Anti-Trust 
Act,’ for injury to its ‘‘ business ’’ by reason of a combination or con- 
spiracy in restraint of interstate trade or commerce made unlawful by 
such act. The declaration averred that the plaintiff, a municipal cor- 
poration in the State of Georgia, was engaged in conducting a system 
of water works, from which it derived a large revenue by the sale of 
water to private consumers, the income going into the city treasury ; 
that the contract for a supply of iron water-pipe was given to the An- 
niston Pipe & Foundry Company, a corporation of the State of Ala- 
bama, as the lowest bidder; that there was an agreement between the 
Anniston ,Company and other producers of such pipe, among whom 
were the defendants, corporations of the State of Tennessee, that none 
of the others should compete with the Anniston Company but should 


submit bids so high as to insure the contract being awarded to the 


Anniston Company, in consideration of which the Anniston Company 
paid to the other companies a ‘‘ bonus,’’ which was divided among 
them in agreed proportions; that this ‘*‘ bonus ’’ constituted the differ- 
ence between the fair and reasonable price of the pipe bought by the 
plaintiff and the price it was compelled to pay; that the plaintiff had 
been compelled to pay $15,000 more than it would otherwise have had 
to pay; and that the damage to its business and property amounted 


-to triple the excess price it had been compelled to pay, and reasonable 
vattorneys’ fees. Mr. Circuit Judge Lurron, after setting out the facts 


of the case, said that the plaintiff’s right to a recovery depended wholly 


1 Hon. C. B. ELiotT. U. S. Stat. at Large, 210; U. S. Comp. 
2 127 Fed. Rep. 28. Stat. 1901, p. 3202. 
% Act Cong. July 2, 1890, ch. 647; 26 
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upon the seventh section of the Anti-Trust Act, and then continued as 
follows : — 


It is true that plaintiff is a municipal corporation. Nevertheless it was main- 
taining a system of waterworks, and furnished water to consumers, charging 
for same precisely as would a private corporation engaged in a like business. 
That a municipal corporation may be empowered to engage in the business of 
furnishing water or gas, or in the operation of street railways, as well as many 
other quasi public occupations, must be conceded. That the profit resulting 
inures to the public does not alter the fact that when thus engaged it is pro hac 
vice a business corporation. If its ‘‘ business’’ as a corporation engaged in 
the occupation of supplying water for a consideration has been injured by the 
upvlawfal combination complained of, it is just as much entitled to maintain 
this suit as a private corporation engaged in a like occupation. That it was 
not engaged in an interstate water business is true. But if it has no standing 
to recover damages for an injury to its ‘‘ business,’’ it is not easy to see how 
it has any better standing to recover for an injury to its “ property.” * * * 

If, then, the price of a commodity which is the subject of an interstate con- 
tract be unlawfully enhanced by a combination for the purpose of suppressing 
competition, shall the vendee thus compelled to pay this unlawfully enhanced 
price be without remedy against the combination because he may happen not 
to be engaged in the conduct of an interstate business? If the effect of a com- 
bination to enhance the price of a commodity which is the subject of interstate 
commerce be to restrain such commerce, within the meaning of the law of 
Congress, by reason of its tendency to affect the volume of such trade, then the 
effect upon the business of one who has paid the enhanced price, in an inter- 
state transaction, must be to correspondingly affect the volume or ‘profit of 
that business. The difference between what he was thus compelled to pay 
and the reasonable price of the commodity under natural competitive condi- 
tions would be an injury to that bnsiness directly resulting from such unlawful 
combination. The injury to his business, whether it be in its volume or profit, 
is the same whether that business be inter or intrastate — whether he buy to 
extend his plant, or to sell again in an interstate business. This excessive 
price is the expected and intended result of the unlawful combination to re- 
strain interstate trade in that commodity. That such a plaintiff is entitled to 
recover the damages thus sustained in his business, whatever its character, 
would seem to be the plain purpose of the seventh section of the law of Con- 
gress, under the logic of the decision in Addyston Pipe Co. v. United States.. It 
is possible to so construe this seventh section as to devitalize this section by 
confining compensatory relief to such persons as shall sustain an injury in 
some interstate business whose volume or profit has been diminished. But 
this construction does not seem consistert with the wide economic purposes of 
Congress, as manifested by the whole tenor of the act. Congress evidently 
foresaw the wholesome effect of pecuniary responsibility for injuries resulting 
from such forbidden combinations and the courts should not devitalize the 
remedy by strained interpretations calculated to encourage disregard of the 
law. The act gives the remedy to “any person” “‘injured in his business or 


1175 U.S. 211; s. c. 20 Sup. Ct. Rep. 96; 44 L. ed. 186. 
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property by any other person or corporation by reason of anything forbidden 
or declared to be unlawful by this act.”” If Congress had the power to declare 
uolawful a combination which was intended to restrain interstate commerce by 
enhancing the value of a commodity when the subject of interstate commerce, 
it had the power to give a compensatory reme:ly to any person directly affected 
by the unlawful agreement. | 


Conspiracy: InJury To Business. — The case of Martell v. White, 
recently decided by the Supreme Judicial Court of Massachusetts, was 
an action of tort by the plaintiff, a granite manufacturer, against sev- 
eral other granite manufacturers for conspiracy to injure the plaintiff’s 
business. It was shown by the evidence that the defendants had formed 
an association, one of the by-laws of which provided that any member 
having business transactions with any other such manufacturer of the 
city not a member, in relation to granite, should, for each such trans- 
action, contribute to the association’s expenses from $1 to $500. By 
the imposition of fines ranging from $10 to $100 on members for deal- 
ings with the plaintiff, his business, theretofore profitable, was ruined. 

The trial court directed a verdict for the defendants, and the plaintiff 
excepted. 

Hammonp, J., delivered the opinion of the court, and said, among 
other things : — 


It is elemental that the unlawfulness of a conspiracy may be found either in 
the end sought, or the means to beused. If either is unlawful, within the 
meaning of the term as applied to the subject, then the conspiracy is unlawful. 
It becomes necessary, therefore, to examine into the nature of the conspiracy 
in this case, both as to the object sought and the means used. 

The case presents one phase of a general subject which gravely concerns the 
interests of the business world, and, indeed, those of all organized society, and 
which in recent years has demanded aad received great consideration in the 
courts and elsewhere. Much remains to be done to clear the atmosphere, but 
some things, at least, appear to have been settled; and certainly at this stage 
of the judicial inquiry it cannot be necessary to enter upon a course of reason- 
sng or to cite authorities in support of the proposition that, while a person 
must submit to competition, he has the right to be protected from malicious 
interference with his business. * * * 

The defendants contend that, both as to object and means, they are justified 
by the law applicable to business competition. 


The court did not discover anything illegal in the conspiracy, in so 
far as the end sought was concerned, which was assumed to be to en- 
able the defendants to compete more successfully with others in the 
same business, with no special intention or desire to injure the plaintiff. 


1 69 N. E. Rep. 1085. 
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It then took up the question whether there was anything unlawful or 
wrongful in the means used, as applied to the acts complained of. 
After speaking of the destructive extent to which competition may be 
carried, and yet be lawful, the court went on to say : — 


It is a right, however, which is to be exercised with reference to the exist- 
ence of a similar rigbt on the part of others. The trater is not a free lance. 
He may fight, but as a soldier, not as a guerilla. The right of competition 
rests upon the doctrine that the interests of the great public are best sub- 
served by permitting the general and natural laws of business to have their full 
and free operation, and that this end is best attained when the trader is allowed, 
in his business, to make free use of these laws. * * * 

But from the very nature of the case, it is manifest that the right of compe- 
tition furnishes no justification for an act done by the use of means which in 
their nature are in violation of the principle upon which it rests. The weapons 
used by the tracer who relies upon this right for justification must be those 
furnished by the jaws of trade, or at least must not be inconsistent with their 
free operztion. No mao can justify an interference with another man’s business 
through fraud or misrepresentation, nor by intimidation, obstruction, or 
molestation. In the case before us the members of the association were to be 
held to the policy of refusing to trade with the plaintiff by the imposition of 
heavy fines, or, in other words, they were coerced by actual or threatened 
injury to their property. It is true that one may leave the association if he 
desires, but, if he stays in it, he is subjected to the coercive effect of a fine, 
to be determined and enforced by the majority. This method of procedure is 
arbitrary aod artificial, and is based in no respect upon the grounds upon 
which competition in business is permitted, but, on the contrary, it creates a 
motive for business action inconsi-tent with that freedom of choice out of 
which springs the benefit of competition to the public, and has no natural 
or logical relation to the grounds upon which the right to compete is 
based. * * * 

In view of the considerations upon which the right of competition is based, 
we are of opinion that, as against the plaintiff, the defendaats have failed to 
show that the coercion or intimidation of the plaintiff's customers by means of 
a fine is justified by the law of competition. The ground of the justification is 
not broad enough to cover the acts of interference in their entirety, and the 
interference, being injurious and unjustifiable, is unlawful. We do not mean 
to be understood as saying that a fine is of itself necessarily, or even generally, 
an illegal implement. In many cases it is so slight as not to be coercive in its 
nature; in many, it serves a useful purpose to call the attentiun of a member of 
an organization to the fact of the infraction .f some innocent regulation; and, 
in many, it serves as an extra incentive to the performance of some absolute 
duty or the assertion of some absolute right. But where, as in the case before 
us, the fine is so large as to amount to moral intimidation or coercion, and is 
used as a means to enforce a right not absolute in its nature, but conditional, 
and is inconsistent with those conditions upon which the right rests, then the 
coercion becomes unjustifiable, and taints with illegality the act. 


Accordingly the court sustained the plaintiff’s exceptions and re- 
versed the judgment of the court below. 
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Resronpeat Screrior: SOVEREIGN AND SuBORDINATE Camps 
OF THE FRATERNAL OrDER — NON-LIABILITY OF THE ‘* SOVEREIGN ”’ 
FoR A TRESPASS BY THE ‘‘ SuBoRDINATE Camp ”’ IN INITIATING A Mem- 
BER. — The case of Jumper v. Sovereign Camp Woodmen of the World ' 
is ‘‘ unike,’’ as the old showman would say, in regard to the fact that 
only two other cases could be found in the books bearing any resemblance 
to it.2 It appeared that a ‘‘ subordinate camp ’’ of the defendant or- 
ganization, called the L. Q. C. Lamar Camp of the said order, treated 
the plaintiff somewhat roughly in initiating him, or at least he claimed 
that they did. For, according to his declaration in the State court of 
Mississippi, removed to a Federal court, which declaration pursues 
the ancient common-law formula, ‘‘ for that whereas, heretofore, to 
wit,’’ etc., the said subordinate camp of the Woodmen of the World, 
in initiating the plaintiff into their camp, caused him then and there to 
be rudely, roughly, and carelessly handled by its officers and agents, 
who carelessly and negligently and roughly used unsafe ways, means, 
and appliances which the plaintiff could not see, for indoctrinating him 
into the mysteries of the order; and negligently, carelessly, and roughly 
struck him and wounded him with some hard substance of considerable 
weight and force upon the pelvic bone of his hip, so as to cause him great. 
pain and suffering ; and so struck him with great and unnecessary force as 
to injure, fracture and shatter his said hip bone, causing the same to be 
permanently injured, fractured, and shattered, and causing the plaintiff 
to be permanently injured and unable to pursue his usual vocation, that 
of a railroad engineer; from which pain and bodily suffering he has 
already been caused to lose his earnings at such vocation [of railroad 
engineer | for the space of eight successive months, and from which he 
has spent large sums of money for doctor bills and medical treatment ; 
‘and it has caused him great bodily infirmity, and from which he is 
permanently injured, and he fears and has reason to believe for his 
life. Wherefore the plaintiff says he is damaged by the defendant 
in the sum of twenty thousand dollars, for which he sues and 
demands judgment.’’ The defendant having removed the case into the 
Circuit Court of the United States for the Northern District of 
Mississippi, appeared and answered in ancient common-law fashion, 
denying that it was guilty of the wrongs and injuries complained of ; 
‘and of this the said defendant puts itself upon the country.’’ 
At the close of the evidence adduced by both parties at the trial the 
court directed the jury to return a verdict for the defendant. The 


1 127 Fed. Rep. 635. Pnoenix Lodge, 7 Ont. Q. B. 377; and 
2 The other cases were, Kinver v. State v. Williams, 75 N. C. 134. 
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whole of the evidence was brought up to the Circuit Court of Appeals, 
but the court does not enlighten us as to the particular manner in 
which the plaintiff was injured; but the court holds that he received 
substantial injuries. We are therefore left to conjecture whether the 
corporation bearing the grand, eloquent name of ‘‘ The Sovereign Camp 
of the Woodmen of the World ’’ tossed him in a blanket and let him 
fall too suddenly; or blindfolded him and directed him to catch the 
greased pig and let him fall into a hole in the floor; or blindfolded him 
and compelled him to climb a tree and go out on a limb to pick cher- 
ries, and then sawed off the limb. All this inquiry was rendered 
unnecessary by the fact that the plaintiff failed to connect the ‘‘ sover- 
eign’’ with the ‘‘ subordinate ’’ camp in such a sense as to make the 
‘* sovereign ’’ responsible for the torts of the ‘‘ subordinate.’’ So far 
as there was any question of the defendant being a corporation it was, 
of course, concluded by the fact that it appeared as a corporation 
and answered and ‘ put itself upon the country ’’ as a corporation. 
The court held that as the record disclosed nothing to show that the 
Supreme Camp was anything more than a trustee to receive and dis- 
tribute the funds of the subordinate camps under the scheme of mutual 
insurance for which the organization existed, and that there was noth- 
ing to show a condition of fact or of law which would make it responsi- 
ble for the torts of one of the subordinate camps. 

The decision is plausible, but we doubt whether it is sound, and 
whether it comports with public policy. The plaintiff cited the only 
branch of the organization of the Woodmen of the World which 
carried the purse. It should not have made any difference whether the 
concern was incorporated or not. The principle of the Taf Vale 
decision ought to have governed. That principle is that in such cases 
the funds of the organization are answerable for its torts. Nothing 
less than this comports with the principles of justice and with a sound 
public policy ; but the court had not the capacity to see it, and there- 
fore held that the plaintiff had not exhibited any cause of action. 


Persona Iysuries: LiaBitiry or Graturrovs CARRIERS OF PER- 
SONS FOR NEGLIGENCE IN INJURING THEM. — This question of the lia- 
bility of one who undertakes to carry another gratuitously, and who 
in doing so injures him, came up again in the English Court of Appeal 
in the case of Harris v. Perry.’ The defendant was the contractor for 


1 99 Law Times Rep. 174. 
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the construction of an underground railway, and for the purposes of 
the work had made a temporary railway in the tunnel, upon which he 
used a small locomotive for the purpose of drawing trucks. A 
plank footway was laid along one side of the tunnel for the use of the 
servants of the defendant and of the railway company. The plaintiff, 
an inspector under the engineer of the railway company, while walking 
along the footway, was invited by one of the defendant’s officials to 
ride upon the engine, and when he was riding thereon a collision 
occurred and he was injured. In an action for damages the jury found 
that the plaintiff was on the engine for his own convenience, but with 
the permission of the defendant’s representative, and that the accident 
was due to the negligence of the defendant’s servants. 

It was held (dismissing the appeal) that, as the defendant was 
gratuitously carrying the plaintiff and had not exercised reasonable 


‘eare in so doing, he was liable to the plaintiff for the injuries sustained 


by him. 
In the course of his very satisfactory judgment on the question, 
M. R., said: — 


The principle in all cases of this class is that the care exercised must be 
reasonable; and the standard of reasonableness naturally must vary accord- 
ing to the circumstances of the case, the trust reposed, and the skill and 
appliances at the disposal of the person to whom another confides a duty. 
There is an obvious difference between the measure of confidence reposed 
and responsibility accepted in the case of a person who merely receives 
permission to traverse the premises of another, and ia the case where a 
person or his property is received into the custody of another for transport- 
ation. ‘See, in the case of goods, Southcote’s case,! cited in Coggs v. Ber- 
nard, and the notes thereto.? In the case of persons received for carriage, 
Parke, B., says, in Lygo v. Newbold: *‘A person who undertakes to provide 
for the conveyance of another, altnougn he does so gratuitously, is bound to 
exercise due and reasonable care.’’ In Austin v. Great Western Railway Com- 
pany,’ Blackburn, J., says: ‘*I think that what was said in the case of Mar- 
shall v. York, Newcastle, and Berwick Railway Company® was quite correct. 
It was there Jaid down that the right which a passenger by railway has to 
be carried safely does not depend on his having made a contract, but that the 
fact of his being a passenger casts a duty on the company to carry him safely.” 
It seems to me that these authorities imply a larger obligation than that of 
merely not setting a trap. See also Foulkes v. Metropolitan District Railway 
Company. The whole subject will be found exhaustively treated with refer- 


1 4 Rep. 83d. 416 L. T. Rep. 320; L. Rep. 2 Q. 
21 Smith’s L. C. 11th edit., p. B. 442, 445. 
173. 5 11C. B. 655. 
3 9 Exch. 302, 305. 6 42 L. T. Rep. 345; 5 C. P. Div. 
157, 165, per Baggallay, L. J. 
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ence to the English and American authorities in Mr. Beven’s valuable work on 
Negligence in Law.! The defendant, therefore, through Rowell, must be taken 
to have constructively permitted the plaintiff to travel on the engine. There 
was certainly evidence fit for the consideration of the jury on this point. And 
there was evidence of such a failure of due care on the part of the defendant’s 
servants as to render the defendant responsible to the plaintiff for the damage 
arising therefrom. Iam of opinion that the appeal must be dismissed. 


The principle of law thus expressed and applied seems to corre- 
spond with the American law.” 


CorPORATIONS: QUALIFICATION SHaRES. — The rule of English law 
with regard to what are called ‘‘ qualification shares,’’ may have some 
interest, if not importance, in America. In Molineaux v. London &c. 
Ins. Co.’ it was held by the English Court of Appeal that, under the 
statute law of that country relating to what are called ‘‘ Companies,”’ 
a director who accepts office knowing that the holding of a certain 
number of shares is a necessary qualification, and who acts as a direc- 
tor, thereby impliedly ngrees with the company that he will, within a 
reasonable time, obtain the requisite shares; so that, if he does not 


obtain them, the company are authorized to put him on the register as 
a shareholder with respect to them. Under such circumstances a com- 
pany can enforce a call against the director to the extent of the neces- 
sary number of qualification shares. 


Carriers: NEGLIGENCE OVERLOADING Boat witH PassENGERS — 
OF Contrisutory NerGLicence — Limitation or LiaBiL- 
ity — Priviry ok KNOWLEDGE oF Owner. — In the case of Weiss- 
haar v. Kimball S. S. Co.,4 decided by the United States Circuit Court 
of Appeals for the Ninth Circuit, it appeared that a boat capable of 
holding fourteen persons was sent ashore from a ship, with an officerin 
charge, to bring off passengers. The officer notified the passengers 
that the boat was overloaded, and requested some of them to get out 
and wait until he could make another trip forthem. They did not heed 
his protest, and the boat put off with eighteen persons and a quantity 


1 2nd Edit., vol 2, pp. 1154 €¢ seq. How. (U. S.) 468; Steamboat New 
2 See 3 Thomp. Neg., 2d ed., § 2617; World v. King, 16 How. (U. S.) 469. 
Philadelphia &c. R. Co. v. Derby, 14 3 87 Law Times Rep. 324. 
4 128 Fed. Rep. 397. 
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of baggage aboard. Upon reaching rough water the boat capsized, 
drowning several of the passengers. An action was brought in a State 
court for the death of one of them. The action had not been tried, 
but was at issue, when the steamship company filed in the United States 
District Court its petition, by virtue of sections 4283-4285 of the 
Revised Statutes of the United States,’ for the purpose of contesting its 
liability, and limiting it in the event of being held responsible, wherein 
it alleged that the accident was not due to any fault on the part of the 
master or crew, and that it happened without any fault on the part of 
the company, but wholly through the negligent conduct of the passen- 
gers, combined with the condition of wind and wave. The District 
Court found that the deceased had been guilty of contributory negli- 
gence, precluding a recovery, by reasqn of remaining in the boat after 
being warned that it was overloaded. On appeal to the Circuit Court 
of Appeals Mr. Circuit Judge Ross said on this point : — 


Let it be assumed that; when the officer announced that the boat was over- 
loaded and that it was “‘ risky,’’ it became the duty of all the passengers to 
get out — as well those who had entered when there was ample room as those 
who had caused the overloading —and that every one who remained thereupon 
became guilty of contributory negligence; such fact becomes immaterial, in ° 
the face of the further fact that the officer, with full knowledge of the over- 
loading and consequent dangerous condition of the boat, subsequently not 
only started it on its perilous trip, but, after starting, and while it was yet in 
smooth water, and after observing that it was down by the head, and with but 
little freeboard, made no effort whatever to return to the shore to make the 
boat safe by discharging some of the passengers. It was the clear duty of the 
officer in the first place, to have stopped the entry of more than the boat’s 
complement of men. According to his own testimony, he made nothing more 
than a milk and water protest against the entry of any one; and even if there 
had been on the part of the passengers an effort to overpower the officer and 
force their way into the boat — of which there is not the slightest evidence — 
it still remained the imperative duty of the officer in command to refuse to 
start the boat until enough of the people had gotten out to make it safe. Not 
the slightest attempt appears to have been made by this officer to perform his 
duty in that regard, and for his gross negligence in that respect, as well as in 
failing to return to shore while he yet had sufficient opportunity, the ship is 
clearly liable; for, even where an injured party is guilty of contributory negli- 
gence, such negligence will not defeat the action when it is shown that the 
defendant might, by the exercise of reasonable care and prudence, have 
avoided the consequences of the injured party’s negligence.” 


1 U0. S. Comp. Stat. 1901, p. 2944. Fed. 993; s. c. 9 C. C. A. 314; Har- 

2 Citing Grand Trunk R. Co. v._ rington v. Los Angeles R. Co. (Cal.), 
Ives, 144 U. S. 408; 8s. c.12 Sup. Ct. 74 Pac. Rep. 15; Lynn v. Southern 
Rep. 679; 36 L. ed. 485; Louisville &c. Pac. Co., 103 Cal. 7; s. c. 36 Pac. Rep. 
R. Co. v. East Tennessee &c.R.Co.,60 1018; 24 L.R. A. 710. 
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The next point is of especial interest in view of the discussion now 
going on among lawyers and laymen as to the extent to which the 
owners of the steamboat ‘‘ General Slocum,’’ recently burned in the 
East river with a large loss of life, are liable in damages — whether or 
not their liability is limited to the value of the vessel. The petitioner 
averred that the accident happened without its privity or knowledge. 
It was proved that the president of the steamship company was aboard 
the boat when it capsized. The learned Judge thereupon continues : — 


Moreover, the evidence shows that the negligence of the officer in command 
of the boat was committed in the personal presence and within the actual 
knowledge of the president of the appellee corporation, who, so far from seek- 
ing to enforce the peformance of his duty by that officer, acquiesced in his 
neglect of duty, as affirmatively appears from the president’s own testimony. 
The limitation of liability provided for by the statute under which the present 
proceedings were had is, according to its express terms, to be allowed only 
when the loss, damage, or injury occurs ‘* without the privity or knowledge ”’ 
of the owner. In the case of The Republic, the privity or knowledge of the 
corporation consisted in the negligence of its president, who, by his omission 
of proper care in his examination of the vessel, failed to discover her defective 
condition; and the Circuit Court of Appeals for the Second Circuit there held 
that the injuries and death occasioned to the excursionist in that case could 
not be said to have occurred ‘‘ without the privity or knowledge”’ of the 
owner. We think that decision directly in point here. ‘* Privity and knowl- 
edge,”’ said Judge Brown in The Colima,? ‘‘ are chargeable upon a corporation, 
when brought home to its principal officers or the superintendent, who is its 
representative.’’* The judgment of the lower court was accordingly reversed, 
and the cause was remanded, and the plaintiff left at liberty to pursue her 
action for damages in the State court. 


CrimmxnaL Law: Inpictment — AVERMENT OF TimE—‘‘ ON OR 
Axout.’’—In the case of United States v. McKinley.‘ heard on 
demurrer to an indictment before Mr. District Judge Bettrncer in the 
United States Circuit Court for the District of Oregon, the syllabus is 
as follows : — 


The averment of time in an indictment is a matter of form, not generally 

material, and in view of Rev. St. U. S., § 1025,5 which provides that no indict- 

161 Fed. Rep. 109; s.c.9C.C. A. Lord v. Goodall &. S. S. Co., 4 Sawy. 
386. (U. 8.) 292; s. c. Fed. Cas. No. 8506. 

2 82 Fed. Rep. 665. 4 127 Fed. Rep. 168. 

3 Referring also to Quinlan v. Pew, 5 U. S. Comp. St. 1091, p. 720. 
56 Fed. Rep. 111; s.c.5C. C. A. 438; 
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ment shall be deemed insufficient by reason of any defect in matter of form 
Only, as well as under the Oregon statute (adopted by rule in the Federal 
courts in that State), which provides that the precise time need not be stated, 
an indictment alleging the time of commission of the offense as ‘‘on or about ”? 


a day named is sufficient, except in cases where the time is an ingredientof 
the offense. 


The court refused to follow the rule laid down in United States y. 
Winslow ' where a demurrer was sustained to an indictment employing 
the words ‘* on or about’’ on the ground that they rendered the time 
of the offense so uncertain that it did not appear but that the action 
was barred by the statute of limitations, and said that the apparent 
lack of consideration of the particular point was due to the fact that 
the court had already fully considered another ground of demurrer, on 
which the indictment was held to be insufficient. 


Sratctes: TirLe anp Suspect or Britt — Cravuse ReGuiatine SALE 
or Or IN GENERAL — In the case of 
Ament v. State,? recently decided by the Supreme Court of Alabama, 
the appellant had been convicted of ‘‘ selling illuminating oil which had 
not been tagged with tags showing the guaranteed fire test of said oil, 
and bearing a fac-simile of the signature of the State auditor and of 
the ex-officio State chemist, or professor of chemistry of the Alabama 
Polytechnic Institute.’’ The statute under which the appellant was 
convicted was a subsection of the General Revenue Bill enacted in 
1903, and provided, in substance, that any person, etc., selling or 
offering for sale or exchange any oil, regardless of quantity, must 
have attached to the tank, barrel, etc., or, in case of sales in bulk, 
must use, Officially attested tags, with the words ‘‘ Guaranteed — 
Degrees Fire Test ’’ printed thereon, the true test of the oil to be in- 
serted in the blank space; that the tags should be obtained of the 
trustees of the Alabama Polytechnic Institute after the oil had been 
tested, at the rate of one-half cent for each gallon shown on the tag, 
one-fourth of the proceeds of such sales to be kept by the trustees to 
pay expenses incurred in carrying out the law, and the balance to be 
‘* covered into the State Treasury at the end of each month; and that 


no oil should be sold, etc., which would not test 120 degrees Fah- 
renheit. 


1 8 Sawy. (U. S) 342; 8.c. Fed. Not yet reported. 
Cas. No. 16,742. 
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On appeal to the Supreme Court, Mr. Justice Hapatson, being a 
trustee of the Alabama Polytechnic Institute, was disqualified to sit ; 
and, the remaining four Justices being divided in opinion, the Gover- 
nor appointed SAMUEL D. Weak y, Esq., of the bar of the Supreme 
Court, ‘*‘ to sit with them and hear and determine the case.’’ The 
Special Judge, as is usual in such cases, wrote the opinion of the Court. 
Before entering upon a discussion of the law applicable to the case he 
states the opposing contentions as follows : — 


The chief objection urged against the validity of the foregoing enactment 
rests upon the provision of the State constitution! which declares that “ each 
law shall contain but one subject, which shall be clearly expressed in its title, 
except general appropriation bills, general revenue bills and bills adopting a 
code, digest or revision of statutes; ’’ and the appellant insists that the enact- 
ment relating to illuminating oils is void in its entirety, as violative of this 
clause. This result, he contends, follows, either because the subsection as a 
whole, is a pure police regulation, or because some vital part or parts thereof 
are incongruous with the subject of revenue, and if it or they be eliminated, the 
operation of the remainder, he asserts, would be so different from what the 
legislature intended as to work the destruction of the entire subsection. The 
State contends that the enactment is a revenue measure, within the meaning of 
the title, that it was intended to raise revenue and does raise revenue by 
taxation; that the provisions regulating the sale or dealing in oil — the prohi- 
bition of the sale of an inferior or dangerous article, the requirement as to the 
filling in of the official blank tags with the guaranteed fire test, the making of 
the statement to the chemist —are all either auxiliary or suppletory of the 
subject of revenue and such as may facilitate or at least not impede the collec- 
tion of a tax imposed for revente; or, if this be not true as to one or all of 
these provisions, then one or all may be disregarded and still permit the legisla- 
tive plan of levying a tax to have effect in the manner contemplated by the law- 
making body. The further insistence of the State is, that if the positions just 
stated be untenable, yet the subsection is saved by the special exception of 
** general revenue bills,’’ ingrafted on the general clause of the constitution, 
- above quoted. 


He then, in an able opinion, which is concurred in by McCietran, 
C. J., and Suarpr, J., decides the following points : — 

1. That the subsection in question was a pure police regulation, and 
not areyenue measure, although incidentally money is to be raised by 
its operation. On this point he cites several analogous cases holding 
similar measures to be police regulations. By sound reasoning and 
the citation of authority he shows that the exaction of money merely as 
an incident to the enforcement of a police regulation is not ‘‘ revenue ”’ 
in the legal sense of the word; and says that it is not permissible, 


1 Const. of 1901, Sec. 45; Const. of 1875, Art. IV, Sec. 2. 
VOL. XXXVIII. 39 
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‘¢ for the purpose of forcing the enactment within the title, or within 
the constitutional meaning of a general revenue bill, to take a single 
clause providing for the sale of tags, which, in reality, is but one of 
the aids of the real subject, erect that into the one subject, and seek 
to group about it enough of the enactment to require the tags to be 
purchased, and then lop off all other substantial provisions, as not 
germane to this artificially created subject, thereby maiming the legis- 
lation beyond all recognition of its authors.’’ 

2. That if it be assumed that revenue was the main subject of the 
subsection, and that the exaction of one-half cent for each gallon of oil 
sold and offered for sale was beyond the permissible limit of a police 
regulation, and was made for revenue, then other essential provisions 
of the subsection — such, for instance, as the one prohibiting the sale 
of oil that would not test 120 degrees — were not germane to that sub- 
ject; and that, if they were eliminated, the entire legislative scheme of 
the subsection would fall with the incongruous provisions. In discus- 
sing the question whether, assuming revenue to be the true subject, 
the other provisions were germane thereto, the learned Special Judge 
said: — 


To constitute the prohibitory or other clauses, instrumentalities or aux- 
iliaries of raising money as revenue it is not enough that they do not impede 
such subject; the true inquiry is, do they facilitate such subject, do they bear 
such relation thereto as to make them not independent heads of legislation, 
but aids to the full accomplishment of the purpose to gather in revenue from 
the sales of oil or the dealing therein? It has been contended that the prohi- 
bition is auxiliary of revenue because its operation will be to stimulate the 
sale of good oil. This may be true, and yet the actual result of such prohibi- 
tion may be that it will diminish the gross sales of oils, and thereby cause 
fewer tags to be sold than would be the case if the inferior, and therefore 
cheaper grades, were authorized to be sold. The provision, therefore, would 
not appear to be one designed to facilitate the collection of money from the 
sale of tags. At all events, its operation to that end is too uncertain and too 
remote to justify its being treated as germane to revenue. It is an independ- 
ent subject of legislation, incongruous with the subject which is now being 
assumed as that of the subsection.! 


3. That if the money collected be treated as revenue, and the reten- 
tion of one-fourth thereof as an appropriation, such an appropriation 
would be invalid as violative of section 71 of the Constitution of 1901, 


1 Citing and quoting liberally from of an internal revenue act prohibiting 
United States v. DeWitt, 9 Wall. the sale of oil not up to certain stan- 
(U. S.) 41, where the defendant was dard, and the indictment was quashed. 
indicted in Michigan for a violation 
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requiring that ‘‘ each law shall contain but one subject, which shall be 
clearly expressed in its title, except general appropriation bills, gen- 
eral revenue bills, and bills adopting a code, digest or revision of stat- 
utes.’’ The learned Special Judge traces to their origin the three 
exceptions to the general law, and shows that they were never intended 
to admit incongruous legislation under these heads, but were intended 
merely to provide against possible objections to the passage in one law 
of matters not particularly related to each other, but all related to each 
other within the meaning of the exception. 

The judgment of conviction was accordingly reversed and the 
defendant discharged. 

The propriety of the decision seems clear, and we await with interest 
the views of the dissenting justices — Tyson and DowpELL. 


Settine Asmpe a Verpict 1n A Lipet Because tT 1s AGAINST 
THE Law.—The Law Times (London) in its ‘‘ Irish Notes’’ thus 
discourses on this subject: — 


The question involved in Mouncing v. Clareman Newspaper Company Lim- 
ited is one almost of constitutional importance, and it was suggested, if not 
indeed argued, that the decision of the King’s Bench, Division trenched more 
or less on Fox’s Act. The action was one for damages for libel, and the jury 
found that the words complained of were no libel. The plaintiff moved the 
Divisional Court for judgment or a new trial on the ground that the verdict of 
the jury was perverse and against the evidence. Mr. Justice Gibson, who tried 
the action, stated in his notes that his views did not coincide with the jury’s 
finding on this point. Mr. Justice Kenny in deciding in the Divisional Courtin 
favor of the plaintiff, said that it was the function ofthe jury, and of the jury 
alone, to find ‘libel’ or * no libel,’? just as it was their function, and their 
function alone, to find in other actions assault or no assault, conversion or no 
conversion, negligence or no negligence,. malice or no malice. ‘‘In the great 
majority of cases proper instruction from the judge as to the legal aspect,’’ he 
said, “‘ was essential. The jury give their opinion, and I cannot see why the 
giving of their opinion, say, on the question of malice or reasonable and 
probable cause should stand on a different plane from their opinion on the 
question of libel or no libel.’? Having arrived at the conclusion that libel was 
in the same category as to a new trial as other actions of tort, he decided that 
the verdict was unreasonable and unjust, and that a new trial should be 
ordered. Mr. Justice Wright came to the same conclusion, and for practically 
the same reason. Mr. Justice Barton did not go so far. He thought that the 
answers of the jury were not consistent with each other when regarded by a 
legal standard, and indicated that the jurors did not understand the meaning 
of the issue of “no libel.” It is not unlikely that this interesting and impor- 
tant question will come up for decision in the House of Lords. 
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The principal cases relied on on behalf of the plaintiff were Levi v. Milne 1 
and Parmiter v. Coupland,? in which cases it would seem that the findings of *‘ no 
libel’? by juries were set aside by the court and new trials ordered. The judges 
last week assumed with the judges in Odger v. Mortimer,’ that if there was 
one ground of action with which the court ought to hesitate to interfere with 
a jury more than another, that ground of action was libel. Nevertheless they 
adopted the statement of principle of Baron Parke in Parmiter v. Coupland, who 
said: ‘* The verdict is unquestionably wrong, and there ought to be a new trial, 
but on the ground of its being a wrong verdict only,’’ and accordingly they set 
aside the verdict. 


Carspiers: Unsust Discrimination — INJuRIES TO PassENGERS — 
Partirs 1n Part Deticro — Rattroap Pass. — The Supreme Court of 
North Carolina has decided a recent damage suit against a railroad 
company in favor of the defendant on novel grounds.4 The opinion of 
the court is by Mr. Chief Justice Clark. The plaintiff was the editor 
of a newspaper in which was published the railroad local time-table. 
Annual passes had been issued to the plaintiff as a consideration for 
such advertisement. His pass expired January 1, 1900, and on April 
6 of that year he was a passenger on the defendant’s train. He ex- 
plained to the conductor that the company had agreed to renew his 
pass, and that the advertisement was being published with that under- 
standing on his part. He nevertheless offered to pay his fare; but 
upon making the above statement the conductor accepted him as a free 
passenger. The action was for personal injuries received as alleged 
through the negligence of the defendant company while the plaintiff was 
traveling as such free passenger. No evidence was offered to show the 
value of advertising the defendant’s time-table in the plaintiff’s news- 
paper. 

Chapter 320 N. C. Laws of 1891 prohibits common carriers from 
giving special rates of transportation except in cases expressly enumer- 
ated in the statute. Publishers of newspapers are not of the excepted 
class. A violation of the statute is made punishable by fine. The 
court says : — 


The plaintiff knew that the defendant had no right to make a contract with 
him to transport him free an unlimited number of miles for an advertisement 
which, in any aspect, would not be the exact rate charged to other passengers. 


1 4 Bing. 195. 4 McNeill v. Durham &c. R. Co. 
26M. & W. 105. (N. C.), 44S. E. Rep. 34. 
3 98 L. T. Rep. 472. 
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He knew that the statute denounced such attempted contract as unlawful and 
punishable with a fine of not less than $1,000 nor more than $5,000. While the 
plaintiff was not himself made indictable, as in some States, he knew that the 
contract was unlawful, and he cannot now come into a court of justice and ask 
that the court shall give him compensation for damages sustained by the negli- 
gent breach of contract of safe carriage. That presupposes a lawful contract, 
and he knew that this was an unlawful contract. He and the defendant are in 
pari delicto, and the court will leave the parties to settle their own controversy 
over damages for breach of a contract forbidden by law. 


Mr. Justice Doveias (dissenting), says: — 


I am inclined to think that in pari delicto is not a defense to a tort arising 
from the negligence of the defendant. 


Corporations: AUTHORITY OF SECRETARY WITH RESPECT TO THE 
TRANSFER OF SHARES — EstopreL. — Another one of the ‘‘ noteworthy 
decisions’’ of the judicial year, relating to what is called in England 
‘*Company Law,”’ is thus given in The Law Times (London) : — 


A restriction on somewhat vague powers was imposed by the House of 
Lords in regard to the authority of a company’s secretary in the case of George 
Whitechurch Limited v. Cavanagh, where it was shown that a company, in 
authorizing its secretary to certify transfers of shares, does not give by impli- 
cation any more authority than permits him to give receipts for certificates of 
shares which are actually lodged in the office. Consequently if he purports to 
give a receipt where they are not so lodged, the company is in no way estopped 
from setting up the true facts. 


Corporations: Notice To Corporations — Notice TO ONE WHO IS 
Szcretarry or Two Companies. — According to The Law Times 
(London), another case in which the office of secretary to a company 
was considered may be mentioned in Re Fenwick, Stobart, and Com- 
pany Limited; Deep Sea Fishery Company’s Claim.? Mr. Justice 
Buckley here held that a man acting as secretary for two companies is 
not, as representative of one company, necessarily affected with knowl- 
edge of a fact which has come to his ears as secretary for the other 
company. Before he can be thus affected it is necessary that there 
should *be present some duty on his part to communicate the knowledge. 

85 L. T. Rep. 489; (1902) A. C. 2 86 L. T. Rep. 193; (1902) 1 Ch. 
117. 507. 
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Marine Insurance: Construction or Poricy — ‘‘ RESTRAINT oF 
Princes AND ’’ —‘*‘ Free oF Capture, SEIZURE, 
on DeteNnTION’’ GENERAL DecrEE FOoRBIDDING ImPoRTATION OF 
DisrasED CaTTtLeE. — In the case of Miller v. Law Accident Insurance 
Company,' decided by the English Court of Appeal before Witt1aMs, 
Strrine, and Matuew, L.JJ., the syllabus is as follows: — 


A policy of insurance was effected on a cargo of cattle on a voyage from 
Liverpool to Buenos Ayres. The risks insured against included ‘arrests, re- 
straints, and detainments of all princes and people,’’ but the policy contained 
a warranty against ‘‘ capture, seizure, or deteation.’? On arrival at Buenos 
Ayres the cattle were found to be suffering from foot-and-mouth disease. In 
pursuance of a general decree of the Government forbidding the importation of 
cattle suffering from contagious disease, the Argentine officials forbade the 
landing of the cattle in question. The assured gave notice of abandonment, 
and brought an action on the policy as for a total or partial loss. It was held 
that the loss was covered by the words defining the risks insured against, but 

-that by the terms of the warranty the underwriters were relieved from their 
liability under the policy.? : 


Lruits OF THE PRIVILEGE oF CouNSEL IN ARGUMENT. — The Supreme 
Court of Iowa, speaking through Mr. Justice Weaver, in State v. 
Burns,? comments as follows upon the limits to which counsel may go 
in argument: ‘‘ It is his time-honored privilege to 


‘Drown the stage in tears, 
Make mad the guilty and appal the free, 
Confound the ignorant, and amaze, indeed, 
The very faculties of eyes and ears.’ 


‘* Stored away in the property room of the profession are moving 
pictures in infinite variety, from which every lawyer is expected to 
freely draw on all proper occasions. They give zest and point to the 
declamation, relieve the tediousness of the juror’s duties, and please 
the audience, but are not often effective in securing unjust verdicts. 
The sorrowing, ‘ gray-haired parents,’ upon the one hand, and the 
broken-hearted ‘victim of man’s duplicity,’ upon the other, have 
adorned the climax and peroration of legal oratory from a time 
‘ whence the memory of man runneth not to the contrary,’ and for us at 
this late day to brand their use as misconduct would expose us to just 
censure for interference with ancient landmarks.’’ — Case and Comment. 


1 88 Law Times Rep. 370. was much commented upon, beth by 

2 The case of Pritchard v. Mer. counsel in argument and by the Lords 
chant’s and Tradesman’s Mutual Life Justices in their opinions. : 
Insurance Society (3 C. B. (N. 8.) 622), 3 94 N. W. Rep. 239. 
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Lire Insurance: Contract InpuceD By Fraup — FaiLure To Repv- 
piaTE WITHIN A REASONABLE TimE—RiGnut oF Rescission Lost Br 
Lacues. — In the case of Mutual Reserve Fund Life Association v. 
Angers, decided in the Court of King’s Bench (appeal side) for the 
Province of Quebec, District of Montreal, in December, 1902, the opinion 
of the court being given by Sir ALExanprE LaCoste, C. J., there is a very 
clear and intelligent description of the nature of life insurance on what 
is called ‘‘ the natural premium plan,’’ as distinguished from the ‘‘ level 
or flat premium plan.’’ By the natural premium plan, the premiums 
increase in proportion to the age of the assured, unless a reserve fund 
is accumulated from which to draw, in order to keep the premiums 
down. The case made by Hon. A. R. Ancers was, that he had been 
induced by fraudulent circulars, to take out a policy in a company 
doing business on the natural premium plan; that the company gave, 
in its prospectuses and circulars, a clear and specific assurance that its 
members would always be assessed according to the age of entry into 
the association in accordance with a table indicating the maximum 
which could be exacted from each one, and that, in any event, the pre- 
miums would decrease instead of increase in amount, and that, after a 
certain time, the reserve fund established by the company from the 
contributions made by the members themselves, would probably suffice 
to pay the premiums. He alleged that the company carried out what 
its circulars and prospectuses promised, up to the year 1895, his policy 
having been taken out in 1885; that, in 1895, the premium exceeded 
the maximum fixed in its table for the age at entry, but that, at the 
same time, its prospectus stated that this increase was only temporary 
and rather only in the nature of a paymentin advance than of anything 
else; that, assured by this statement, the plaintiff continued to pay 
his premiums, but under protest, up to 1898; and that then, as they 
were again increased, he made an investigation and discovered the 
fraud which had been practiced upon him. Thereupon, he refused to 
pay further premiums, and his policies were declared forfeited by the 
company. The object of his present action was to recover from the 
company, the moneys which he had paid in, with interest, amounting 
to $6,509.51. The Court of King’s Bench granted a judgment in con- 
formity with the prayer of the plaintiff’s petition; but this judgment 
is now reversed and the cause dismissed. The Court proceed upon the 
ground that the plaintiff, having elected to retain his policy and pay 
assessments made thereon for more than twelve years, with full oppor- 
tunity of knowledge, is precluded by his laches and negligence from 
having the relief sought. 
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The Cuter Justice, in giving the opinion of the Court in the French 
language, of which we have before us a translation, after stating very 
fully the premises, said :— 


The contract sets forth clearly the liability of the insured in this regard. 
Was it not his duty to examine it before accepting it? He did not need to 
possess the special qualifications of an actuary to understand the true char- 
acter of the contract or the extent of the obligations that the insured assumed. 
Seeing that the contract was in contradiction of the circulars and required him 
to assume the duty of making payments, the amount of which should only be 
limited by the amount of the death claims, was it not the duty of the insured 
to investigate the matter? This rule applies to all kinds of contracts. From 
1885 to 1898 the respondent had the benefit of his insurance. Can he now 
demand the repayment of that which he paid in, without being met with his 
own negligence in accepting a contract without reading it or without under- 
derstanding it, as a complete defense? But, replies the respondent, I was 
kept in error continually up to 1895, because assessments were made upon me 
during that time according to the age at entry and without exceeding the 
maximum fixed. Let it be conceded, but his contract always provided other- 
wise. So much the better for him if he was charged less than he might have 
been required to pay, but in spite of that the contractual obligation still 
existed. Asa matter of fact, the respondent was informed by each notice of 
assessment sent him that the association was based upon the system of insur- 
ance known as the natural premium system, and the Shields’ resolution, to 
which the respondent makes reference, declares in the very beginning thereof 
the character of the company: — 

‘* Whereas, the Mutual Reserve Fund Life Association was established 
upon the natural premium system of life insurance.’’ 

It was precisely because reliance was placed upon the obligation which rested 
upon the members to contribute sufficient for the payment of death claims in 
full that the accumulation of a reserve was opposed, and that it was decided 
that the assessments should not exceed the maximum according to the age at 
entry according to the table, and whatever amount was required in excess 
thereof should be takenfrom the reservefund. It could be very easily foreseen 
that if the reserve became exhausted, the rates would have to be raised, and 
that is what happened. This decision of the members to maintain the premiums 
at rates at age at entry without exceeding the maximum did not in any way 
imply an abandonment of the right to make assessments according to the actual 
age, in conformity with the contract and the constitution or by-laws, at such 
time as might be necessary to do so in order to pay the death claims. 

The statements contained in the circulars that the reserve fund would do 
away with the increase of premiums, would even permit a decrease in the 
amount thereof and would end by almost entirely meeting the assessments 
upon the members of the company, seem to prove the fact that the organizers 
of the company believed erroneously that the interest on the reserve fund 
would suffice to pay the premiums. Taken in their entirety these circulars 
indicate rather a statement of hopes than of facts. They were certainly of a 
nature to deceive, and a contract entered into under such circumstances by sur- 
prise, might perhaps have been repudiated at once, but we do not believe that 
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the respondent, having been a member during a period of more than twelve 
years, is justified in demanding the annulment of a contract because he mis- 
understood, ignored or misinterpreted the constitution or by-laws of the com - 
pany, or because he was mistaken as to the character of the association, of 
which he was a member during so long a time. 


TaxaTION OF MortGaGes: Business Sirus — Loans sy Non-Resi- 
pents. — The Supreme Court of Mississippi has recently considered 
at great length the much agitated question of the taxation of mort- 
gages on real estate.’ The tax laws of Mississippi provide that 
every person having money loaned in the State shall be taxable for it 
in the county in which he resides, or has a place of business, or is 
temporarily located. The defendant, against which the mortgage tax 
was levied, is a foreign corporation organized under the laws of 
Great Britain, having its domicile at Hull, England, and having an 
- agency in Memphis, Tennessee. It has no office or place of business 
in the State of Mississippi. Applications for loans are made by lecal 
attorneys and in some cases directly by the borrower to the defend- 
ant’s office in Memphis. The inspection of lands offered as security, 
the preparation of trust deeds and mortgages, and all details of nego- 
tiating and closing the loan are conducted by employés of the defendant 
at its Memphis office, where the mortgages and interest coupons are 
made payable. After the recording of the trust deeds and the com- 
pletion of the loan, all papers are forwarded to defendant’s home office 
in Hull, England, where they remain until they mature, when they are 
returned to the agent at Memphis, Tenn.. for collection.. The court, 
speaking through Mr. Chief Justice Whitfield, holds that, under these 
circumstances, the local taxing officer has no authority to attach real 
estate or other property belonging to the defendant for non-payment 
of State or county taxes, and that to sustain the assessment would 
deprive the defendant of its property without due process of law. 
This case will be of interest and value to the legal profession because 
of the fact that the appellant’s briefs, which by direction of the court 
are printed in full, cover the entire field of litigation on the subject 
of taxing mortgages held by non-residents. Many of the cases cited 
by counsel are very ably discussed in the opinion, which, with the 
briefs, covers over fifty pages of the official report. 


1 Adams v. Colonial & U. S. Mortgage Co. (Miss.), 34 South. Rep. 482. 
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CORRESPONDENCE. 


To the Editors of the American Law Review: 


Where do you get authority for your statement on page 474 of your last 
number, that ‘* They [the Pilgrim Fathers] humanely hanged old women for 
being witches, instead of burning them?’’ I have always understood that they 
took them out to sea and then threw them overboard, so that, if they succeeded 
in swimming to shore they were certainly witches and were afterwards hanged 
as such, but that, if they got drowned, it was too bad. 

Yours truly, 


S, Hunt. 
NEwakRkK, N. J. 


Remark. —Our friend, S. Hunt (or Still Hunt), is mistaken. 
The course which he describes may have been pursued in one or two 
instances ; we have heard it asserted that it was. But hanging was the 


regular punishment at common law for witchcraft, and our humane 
ancestors hanged 19, and pressed to death one man 80 years old for 
refusing to plead. We subjoin some references to historical authorities 
on this point: — 


Woodrow Wilson: Hist. of Amer. People, vol. 1, p. 345.—In 1692 “ Salem, 
where the chief madness was, saw nineteen persons swing upon her 
gallows hill for commerce with the devil.’’ 


Harper’s Encyc. of U. S. Hist., vol. 10, p. 427.— 19 hanged and 1 pressed to 
death (penalty of English common law for contumacious refusal to 
answer —the peine forte et dure) —victim 80 years old refused to 
plead, as every trial had ended in a conviction, and was pressed to 
death with heavy weight laid on his body: Palfrey’s Hist. New 
Eng., vol. 3, p. 101. 


Byington: The Puritan as a Colonist, p. 176. 


‘¢ The belief in witchcraft was almost universal in the seventeenth 
century, not only in New England, but in Great Britain, and in all 
the countries of Europe. Many thousands in those countries had 
‘been * * * put to death by drowning, or hanging, or burn- 
ing.’’ — Eps. Am. Law Rev. ] 
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THE HAWAIIAN JUDICIARY. 


To the Editors of the American Law Review: 

The interest which you have shown in the judicial appointments in the 
Hawaiian Islands inclines me to believe that you will be glad to know that the 
President has taken the advice of our better element and has made excellent 
appointments to replace some miserable ones made by Mr. McKinley. Under 
a separate cover I am sending you the local paper, giving an account of the 
new men who have been appointed. Believing that you may take some inter - 
est in the appointments to the Supreme Bench, I wish to say regarding each 
of the new members, as follows: — 

W. F. Frear, reappointed Chief Justice of the Supreme Court, has been 
identified with the best elements of the Bar for a period of more than twenty 
years past. During the last part of the monarchy he was nisi prius Judge for 
Honolulu and under the most trying circumstances administered his office in 
an admirable way. With the republic, which was formed in 1895, Frear took 
a place upon the Supreme Bench. He was a graduate of Yale in both the 
academic and legal departments; but he has had the rare good sense to know 
that men do not stop growing on Commencement Day. Some of his opinions, 
to be found in the Supreme Court Reports, are splendid examples of legal 
research and learning. Not one word has ever been said against his honesty, 
and I believe that the people of the islands, generally, have the utmost con- 
fidence in his ability and integrity. 

A. S. Hartwell, appointed to fill the position of Judge Perry, is a Harvard 
graduate, in letters and in law. He comes from one of the best Massachusetts 
families, and during a life of more than thirty years in the islands has not a 


single act to his discredit. He has served the old monarchy, both as Attorney-. 


General and as Judge of the Supreme Court, but in the last twenty years has 
found that his heavy practice of corporation law was far too lucrative to per - 
mit him to hold a judicial position. Heis a man of great weight and influence 
in the islands, and is in a position in every way qualified to accept a judfcial 
position and fill it with dignity and honor. 

Francis M. Hatch is taking the place of Judge Galbraith and is assuming 
judicial office for the first time. He isa man who has without question been 
the leading lawyer of the Hawaiian Islands for a period of more than fifteen 
years. Like Hartwell, he has accumulated a fortune in the practice of corpora- 
tion law, and if he had not received a judicial appointment at this time I be- 
lieve that he would have retired and remained out of any active practice during 
the remainder of his years. He has assiduously refrained from taking any part 
in politics, and it was only under the greatest pressure that he was prevailed 
upon to accept the position of Minister Plenipotentiary to the United States 
during the latter part of the republic. 

Whatever our malcontents in these islands may say regarding the political 
complexion of the Supreme Bench, no one can say that it does not represent, 
in the highest and best sense, the learning and integrity of our Bar. The 
appointments to the third and fourth circuits are in such glaring contrast to 
the appointments made by Mr. McKinley that it will take our local Bar some 
time to adjust themselves to the new conditions. To replace Judge Little, my 
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own partner has been selected, and while we both dislike to dissolve a partner- 
ship that has been mutually profitable and successful, I feel that a man of his 


dignity and learning is necessary to in some way redeem the reputation of our 
local Bench. 


I wish again to thank you for the interest which you have taken in the 
administration of justice in these islands, and for the very able assistance 
which you have rendered our Bench and Bar, and the public generally, by your 
admirable articles in the REVIEW, and the excellent suggestions which you 
have given me from time totime. I trust that it will lay in my power, at some 
time, to substantially show my appreciation in service to you. 

Yours faithfully, 


S. SMITH. 
Hi1Lo, Hawaltl. 


[Comments ON THE ABOvE. — We take pleasure in printing anything 
which gives a certificate of good character to the Hawaiian judiciary. 
We had acquired the distinct impression that the judiciary of that 
territory had been made the dumping ground for American politicians 
at home. We said soin writing upon the subject of Judge Littte of 
the fourth judicial district, but we subsequently learned that Judge 
Little had been a_ resident of the territory for ten years, and that the 
organic act of the territory prohibits the appointment of non-residents - 
to its judiciary. Judge Little had hosts of defenders as well as de- 
tractors. We received a copy of one journal printed in Hilo which, 
if we recall aright, denounced our action as cowardly in calling him 
‘* L.’’ instead of Little. But the denouncer did not sign his own name 
to his article of denunciation. We are therefore in the position of 
the Louisiana statesman who denied the allegation and spurned the 
allegator. 

We have on our table the brief of Grorer A. Davis, filed in a 
disbarment proceeding against him in the District Court of the 

United States for the District of Hawaii. The weather is warm 
at the time and place where we are writing as warm as it is in 
Hawaii; and we profess ourselves unable to make head or tail out 
of it. It does, however, charge, and brings forth facts to substan- 
tiate the charge, that Hon. W. F. Frear, Chief Justice of the 
Supreme Court of Hawaii (just reappointed to the office), was 
trustee in the bonded mortgage of the Oahu Railway and Land Co., 
and a stockholder, and the recipient of a salary from that company, at 
the time when he sat in the proceeding which resulted in the disbarment 
of Mr. Davis. Mr. Davis argues loudly and shrilly that because of 
being so interested, the Chief Justice was incompetent to sit in the 
proceeding which disbarred him. This position is of course not well 
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taken. His relations with the railroad company may have rendered him 
incompetent to sit in any case to which that company was a party, but 
the disbarment proceeding was not such a proceeding ; only the United 
States or the Territory of Hawaii and Mr. Davis were parties to that 
proceeding. Nevertheless a judge who will maintain such a connec- 
tion with a railroad company which is a constant suitor in his court, 
occupies a very delicate position. From this sentence of disbarment 
Judge GALBRAITH dissented, on the ground, as we understand it, that 
his colleagues were disqualified from sitting in the original proceeding 
with respect to which this conduct was imputed to Mr. Davis. By the 
way Judge Galbraith was not a candidate for reappointment and was 
not reappointed, but had determined long before the time of the expira- 
tion of his service to return to Oklahoma, his former residence, and 
resume the practice of his profession. Judge Perry, who disbarred 
Davis in the territorial court, was not reappointed, and, from all we 
can learn, we conclude that it is just as well that he was not. Judge 
Little, who was accused of many things unbecoming a judge, but 
probably without good grounds, except as to his ignorance and incom- 
petency, fairly illuminated his court room and the country around by 
a charge to a grand jury which, according to a Hawaiian newspaper 
which we have received, contains the following language: ‘‘ If the 
old patriarchs could rise and speak to us, what charming bits of history 
they could dwell upon touching the conduct of their day and genera- 
tions which have followed along down the avenues of time until we find 
ourselves this day discussing the same subject, excepting that we follow 
the plans of our day and time under the forms of our more modern 
laws. 

‘*The sentinels of peace and good order have, in my judgment, 
never been more watchful than now. It was a part of their duty then 
as now, and former grand juries have been in our own time most effec- 
tive and salutary in suppressing evil. 

‘¢ The establishment of a grand jury as one element of the freedom 
of the citizens has resulted in incalculable good. 

‘* Unlike the Spaniards in the time of the good saint, we have a good 
government. But it is not true that the lawlessness which prevails in 
our land is unsurpassed in the worst of the governments of these early 
days. And yet I am afraid the angels will not take up their abode 
amongst us until we reform somewhat, so it devolves upon the grand 
juries to assist in maintaining peace and good order. What blessings 
we have! No people on earth enjoy liberties so large! The burdens 
of a benevolent government are scarcely appreciable. They are re- 
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turned to the people in many forms of most striking and widespread 
benefit. Millions are expended for the development of our rivers and 
harbors. Public buildings, spacious, comfortable, exquisite in archi- 
tecture, are constructed all over the land for the convenience of the 
people and the ready disposition of the public business of the country, 

‘¢ Our postal system is unprecedented in its comprehensiveness, effi- 
ciency and completeness. 

‘¢ The flag borne by our gallant navy is known, and honored on every 
sea. Our foreign policy has given to the clearly ascertained will of the 
American people practically the effect of international law. 

‘* The great isthmian canal, which will soon be an accomplished fact, 
will save more than 10,000 miles in distance and more than fifty days in 
time by steamer as to time and expense to complete the trip around the 
Horn. All these things tend to develop the good citizen and the man 
who loves his country and to make good jurors. 

‘The performance of any duty required of you as one jurors 
should not be influenced by politics or political associations. 

‘*The grand juror is not only terrifying to wrongdoers, but he is 
persuasive to those who hesitate between the narrow path of duty and 
the broad and open way to destruction. A high-minded juror who- 
knows the public right, and knowing dares to maintain it, may in truth 
be no less effective than a high-minded preacher. Both have noble 
missions, but while the latter can depict the sinner in glowing colors — 
the lurid terrors which await him in the life to come —the former can 
give to that reprobate a very convincing illustration of the wages of sin 
in the life that nowis. This is sometimes salutary to those who would 
not be moved by the spirit, but who yet receive lasting benefit by pains 
and penalties to the flesh under the forms of law. I have sometimes 
thought that the grand juror confronting the baleful organization of 
crime and criminals, either in a greater or less degree, should be an- 
imated by some of the spirit of Cromwell, who, as he drew his sword 
at Dunbar, shouted in the words of the psalmist: ‘ Let God arise! 
Let his enemies be scattered!’ It is sometimes true, when grand 
jurors have performed their duty, when their work is finished, that 
those enemies to law and good order are scattered. 

‘¢ But in the presence of all the prosperity to which I have referred 
we must not forget that the spirit of lawlessness, in a great many ways, 
is abroad in the land like the grinning skull of the skeleton, ever 
present amid the flowers and wines and music, and the entertainment 
of a Roman banquet. Your duty is, therefore, like the mariner at 
sea, to take your progress on the course of civilization and its influence 
on your fellow-man 
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‘¢] would not harrow you by the evidence that a revival in the en- 
forcement of law and in the punishment of crime is indispensable to our 
present and our future well-being. We all recognize that fact, and 
evidence might be offered mountain high to establishit. A single 
illustration I will give to indicate in a measure the necessity for the 
performance of your duty, unhesitatingly and faithfully : — 

‘¢ But a little while ago, by accident, it came to me in a voice out of 
the night speaking the anguish of a woman’s heart. Who was she? 
I know not, nor doI care to know. I was usinga telephone, when, 
by the mysterious induction of electricity, this message to another 
came to my ear. It was to her husband she said in tones whose pathos 
will ring ever in my memory: ‘ Here I am late at night, alone with 
the children; I am lonely and frightened as I can be, and there you 
are gambling. Won’t you please come home?’ These pathetic words 
accidentally heard upon this particular line of crime are but faintly 
expressive of the agony of many thousand gentle hearts. Hearts of 
mothers, wives and children, occasioned by the many forms of crime 
which go unwhipped by Justice. Why? Because the laws enacted by 
the representatives of our people, not in one place but in many places, 
are practically a dead letter. What evangels of civilization! What 
advance agents of prosperity yet unknown would be the grand jurors 
and other officers of the law who would, as they easily can do, stamp 
into nothingness the various hydra-headed monsters of crime, who 
fatten on the anguish of deserted wives and the cries of starving 
children.”’ 

After outlining the law relating to their duties as jurors and govern- 
ing their deliberations as a grand jury, the learned Judge closed his 
remarks as follows : — 

‘¢ You should be most considerate in dealing with your fellow-men ; 
by your actions you should teach the poor unfortunates wha break the 
law that the greatest of all things on earth is to be a good man; that 
glory cannot glorify it; that wealth cannot enlarge it; that empires 
cannot increase it; for whoso is a man, a good man, and a good citizen, 
carries within his own breast the essential principles of all greatness. 
And when wealth is gone, glory faded and empires wrecked, the man, 
if he is a law-abiding citizen, stands amid the ruin great as before. 

‘* Let your actions as grand jurors and your recommendations in your 
report be not harsh or convulsively oppressive, but to the extent of 
your ability let those who look upon you with terror be compelled to 
respect you in the loyal discharge of your duty. Teach the wrongdoer 
to look higher, to be a man of ideals. Teach him by your actions as 
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grand jurors that the only failure for man possible is in infidelity to him- 
self. If he be a law-abiding citizen and have the fear of God in his 
heart he will be incapable of such failure and the grand jury will have 
no trouble with him.’’ 


COMMENTS ON THE NORTHERN SECURITIES DECISION. 


To the Editors of the American Law Review: 


In discussing the Northern Securities Company case much comment has been 
made upon the position taken by Mr. Justice BREWER as to the proper inter- 
pretation of the Anti-Trust Act, with reference to whether only unreasonable 
restraint of trade was forbidden; but I have seen no discussion of a statement 
made by him which seems to me of much more consequence. 

In his concurring opinion Mr. Justice BREWER uses the following language: 
*¢ Further, the general language of the act is also limited by the power which 
each individual has to manage his own property, and determine the place and 
manner of its investment. Freedom of action in these respects is among the 
inalienable rights of every citizen.”’ 

Is the above good law? The only authority quoted is an extract from the 
opinion in the case of Pearsall v. Great Northern R. Co., which extract, as 
used in that case, seems to refer to what an individual might do so far as the 
statutory provisions in controversy were concerned. 

If the right to accumulate property to any amount, and of any kind, is an 
inalienable right of the citizen, then it takes no long look ahead to see the time 
when government ownership of railroads may bea necessity. 

It is difficult to understand why two citizens, or a half-dozen citizens, acting 
as a partnership, should not have all the inalienable rights that belong to one 
citizen; and there would, of course, be no difficulty in naming a half-dozen 
American citizens with ample wealth to purchase the control of all our trans-. 
continental railroads. 

Bat suppose this inalienable right belongs only to the individual; and sup- 
pose that Mr. Hitt is the owner of substantially all the stock of the Great 
Northern Railway Company, free of all incumbrance upon railway or stock; 
and further suppose that the holders of the majority of the stock in each of the 
other transcontinental railways are willing to sell, would there be any diffi- 
culty in Mr. HILL giving satisfactory security for the purchase of such stock; 
and thus he alone would control and dominate the whole traffic from the 
Mississippi to the Pacific. ' 

Is it true that the commerce clause of our National Constitution gives Con- 
gress no power to prevent Mr. Hitt from monopolizing such traffic? And is it 
true that the general welfare clause of the Constitution is subject to this in- 
alienable right of the citizen to invest his wealth as he pleases? It seems to 
rae these questions must be answered in the negative. 

J. A. GALLAHER. 

MaRIetTTA, OHIO. 
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96 AM. STATE REP.— The American State Reports, Containing the Cases of General Value 
and Authority Subsequent to Those Contained in the ‘‘ American Decisions” and the 
“American Reports,” decided in the Courts of Last Resort of the Several States. 
Selected, Reported, and Annotated by A.C. FREEMAN. Volume 96. San Francisco: 
Bancroft- Whitney Company, Law Pablishers and Law Booksellers. 1904. 


So far as we can see, every case printed in this volume is annotated. A list 
of the principal of these annotations, thrown into alphabetical order of sub - 
jects, shows the following : — 


Appeal and Error: On the effect of the reversal of judgments, pp. 124-146. 

Carriers: Power of the State to regulate and restrict sale of passenger tickets, 
pp. 828-834. 

Chattel Mortgages: The title and rights of the holder of mortgage of chattels 
after condition broken, pp. 682-695. 

Corporations: The statute of limitations in actions against officers and stock- 
holders, pp. 972-997. 

Deeds: The effect of the defective recording of, pp. 397-406. 

Frauds, Statute of: Acceptance of goods to satisfy, pp. 215-229. 

Garnishment: Of the salaries of public officers, pp. 443-452. 

Husband and Wife: Property granted by the government to a married person, 
pp. 916-924. 

Infunts: Liability of for services of attorneys-at-law, pp. 731-735. 

Judgments: Vacating on account of the negligence or mistake of an attorney, 
pp. 108-111. 

Limitations of Actions: The statute of limitations in actions against stock- 
holders and officers of corporations, pp. 972-997. 

Marriage: The effect of a void marriage, pp. 267-277. 

Officers: Subjecting the salaries of public officers to the payment of their 
debts, pp. 443-452. 

Partnership: The good-will of a partnership, and the means of making it pro- 
ductive on the death of a member or the dissolution of the firm, pp- 
610-619. 

Payment: The application of payments, pp. 44-82. 


THE ART OF CROSS-EXAMINATION. — By FRANCIS L. WELLMAN, of the New York Bar. 
With the Oross-Examinations of Important Witnesses in Some Celebrated Cases. 
New York: The Macmillan Company. London: Macmillan & Co., Ltd. 1903. 

The color of this book and the statement in its preface, go hand in hand ad- 
mirably together. It is not bound in sheepskin, but in red cloth. Its author 
was for many years Assistant District Attorney of New York County. The 
book’s appearance will disappoint the lawyer looking for some authoritative 


1 Many important books unavoidably stand over for notice hereafter. 
VOL. XXXVIII. 40 
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treatise, with lists of cases and annotations. While a lawyer’s book, its style 
is loose and popular, enough so, to encourage the general reader to take up its 
perusal and enjoy reading some of the many surprises, discoveries and disap- 
pointments, attending the ventilation of men’s affairs in suits at bar. The 
author’s words in his preface further emphasize the character of the book: 
‘* Nor have I attempted to treat the subject in any scientific, elaborate, or ex- 
haustive way. * * * If what is here written affords anything of instruction 
to the younger members of my profession, or of interest or entertainment to 
the public, it will amply justify the time taken.”’ We are glad that Mr. Well- 
man’s motive has included the general public; for everyone, some time or other, 
goes into court as suitor, juryman or witness. We must say for Mr. Wellman 
that his style is clear, attractive, and keeps the interest of the reader sustained 
through fifteen chapters, in the course of which, he relates many incidents from 
noted trials in England as well as in America, conducted by lawyers of note. 
Among these we have no hesitancy about enrolling the author himself, for in 
several of the cross-examinations of the New York cases, in which the name 
of the attorney is not given, his silence fixes identity as that of the author. 

In the introductory section, he emphasizes the bearing which confining court 
practice to a comparatively small number of experienced trial lawyers, would 
have upon the relief of congested court calendars. So far as expediting the 
trial of causes in that large and important sphere in which counsel plays a part, 
this is undoubtedly true. There still remains for discussion the subject of 
simplifying other parts of court procedure, and expediting or curtailing the 
hearing of appeals. : 

The author gives several chapters on cross-examination dealing alike with its 
manner and matter; on experience with perjured witnesses; on experts. In 
the tenth chapter, is a sketch of some famous cross-examiners and their 
methods. The remaining five chapters are devoted to the illustration of these 
men and their methods. In this way are very interestingly reviewed, at least 
in their salient points, such celebrated cases as Tilton v. Beecher; the cross- 
examination of Richard Pigott by Sir Charles Russell; The Carlyle v. Harris 
Case; the Bellevue Hospital Case. ‘The cross-examination of Russell Sage by 
Mr. Joseph H. Choate in The Laidlaw-Sage Case, is set forth as showing an 
instance of abuse by the attorney in several points of his cross-examination. 

As the biographer of a famous man now deceased, speaks of the great man’s 
voice as the only vestige of his living self, being preserved in a phonograph, so 
does the author reproduce to attentive readers, the life of New York when its 
interest was centered upon the issue of such cases as those of Carlyle v. Harris 
and Dr. Buchanan. In reading the various cross-examinations given, the in- 
terest elicited is not merely that of professional lawyers, but also that of every 
man who places under contribution for his entertainment the ingenuity of 
humanity as a whole. 

It does not require a professional knowledge to appreciate the skill of the 
cross-examiner, who combines the watchfulness of the hawk in regard to 
details, with the grasp and tact of the general with principles. The reader is 
often entertained with the instances of ingenuity employed by the legal inquisi- 
tor to modify the damaging testimony of a truthful witness, and at the same 
time safe- guarding against the witness’ adding to the damage of the testimony 
already given. To entrap perjurers, or bring a hostile witness to the alterna- 
tive of choosing one of two courses discreditable either to his intelligence or 
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honor. In doing all these things, the lawyer himself is, after all, the man whom 
we would expect to become diverted and forget what he was about; but the 
good trial lawyer here manifests his truest worth by remembering the connec- 
tion, and, swinging the witness back from a whole train of circumstance, either 
arraigns him against his former line of testimony, or confronts him with state- 
ments made previously to the trial, if possible in writing, in order to crush the 
force of his present testimony. In the many instances which the author 
adduces in the early chapters, it is clearly established that the lawyer must be a 
man of one purpose. We quote the author’s words: “ We are not trying to 
make a reputation with the audience as ‘smart cross-examiners.’ Weare think- 
ing rather of our client and our employment by him to win the jury upon his 
side of the case. * * * Did we find an opening for our cross-examination? 
Did we detect the weak spot in his narrative? If so, let us waste no time, but 
go direct to the point.”’ 

Damaging testimony, sudden surprises of new and stronger evidence, must 
not disconcert the cross-examiner. Rufus Choate is given as an example of 
consummate acting in this respect. Practical knowledge of human nature 
is made to play its part in the manner of cross-examining, so that the judge 
is not wearied, or the jury made to sympathize with the hostile witness under 
cross-examination. Still greater art is displayed in the resourcefulness of 
some lawyers, as in the case given where the expert medical witness raised a 
doubt as to the universal contraction of the pupils of the eye in cases of death 
from morphine poisoning. The physician mentioned one case where the pupil 
of one eye only contracted, while the other did not. The lawyer asked the 
witness if he didn’t know that the patient in the case mentioned, had one good 
eye and the other was a glass eye? After the laugh following this climax, 
counsel established from the medical book, which the witness had cited, the 
truthfulness of the fact. 

From these few random quotations, it may be appreciated that this work is 
one that is valuable to the lawyer and at the same time interesting to the gen- 
eral reader, and in every respect worthy to be added to what, for the want of 
a better name, we may term the romantic literature of the law. 

FREDERICK A. HEISLEY. 


10 Cyc. —Cyclopedia of Law and Procedure. Edited by WILLIAM MACK and HowarD 
P.NasH. Volume X. (Corporations to Cost Price). New York: The American Law 
BookCompany. London: Butterworth &Co., 12 Bell Yard. 1904. 


As an autnor should be modest in reviewing his own production, it will be 
sufficient to say that this volume is entirely taken up with the title of Corpora- 
tions, by Seymour D. THomMpson, embracing an aggregate of 1363 imperial 
octavo pages. These are followed by seven pages of words, phrases and 
maxims, by Grorce A. BENHAM, which keep up the policy of this work, of 
making it not only a collection of monographs upon leading titles in the law, 
but also a law dictionary. The subject of Foreign Corporations, which has 
come to be for the most part a branch of interstate law, stands over for sepa- 
rate treatment in a future volume of “‘ Cyc.”’ 

Since this work was published, an error was discovered on page 678, in 
paragraph 2, in defining the double liability of stockholders. It was there said: 
‘The most numerous class of statutes impose a liability upon shareholders to 
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the extent of the stock subscribed for by them, in addition to the common-law 
liability thus incurred. This liability has been created by such expres- 
sions as ‘liable to double the amount of his stock and no more;’ 
this meaning that the shareholder is liable to pay for his stock and 
as much more, but not twice as much more; ‘liable to the 
amount of stock held or owned- by him,’ this meaning the 
same thing as the preceding.’? This statement was challenged by a learned 
lawyer as being contradicted by two cases.! An examination of these cases 
showed that the criticism was well taken, in part at least, and the stereotyped 
plates were altered so that in future volumes the paragraph will read: ‘ The 
most numerbus class of statutes impose a liability upon shareholders to the 
extent, or to double the extent, of the stock subscribed for by them, in addi- 
tion to the common-law liability thus incurred. This liability has been created 
by such expressions as ‘ to the extent of double the amount of the stock sub- 
scribed for or held by them’; ‘in double the amount of the par value of the 
stock owned by them respectively’; this -meaning that the shareholder is 
liable to pay for his stock and twice as much more; ? ‘ liable to the amount of 
stock held or owned by him,’ this meaning liable to pay up their subscriptions 
and as much more.’ 8 

The author of this article avails himself of this opportunity to state that he 
will always be glad to receive from his professional brethren, notification of 
apy errors discovered in this article, or in any other of his published works, 
and that he will do all that is practicable toward correcting them. The author 
was not alone in the error above referred to, though he should not have fallen 
into it: the same statement of doctrine is found in all the leading works on the 
law of corporations, and they are quoted for the purpose of refutation by the 
Supreme Court of Colorado, in the case of Zang v. Wyant.‘ Before quittinga 
subject about which a writer must necessarily feel delicate, he deems it proper 
to add that the table of contents and cross-references to this article, alone 
comprise 142 pages. 

Toe author also desires to return his grateful acknowledgments to HowarD P. 
NasH, Esq., who had the exclusive charge of ‘‘editing’’ the manuscript of 
this article and putting it through the press, and whose exhaustless kindness, 
patience, care, skill and diligence saved the author from a world of worry and 
trouble. On the first of January of this year, Mr. Nash had so nearly finished 
it, that all that remained to be done was to read thirty pages of the ‘ final’’ 
proofs. At that time he severed his connection with the American Law Book 
Company and became connected with the great New York law firm of Guthrie, 
Cravath and Henderson. The relations of the author of this article with Mr. 
Nash were of the most pleasant kind, from beglnning to end. 

We have not been able to keep up, in our Book Reviews, with the volumes 
of Cyc., as fast as they have been issued. Volume 11 has lain on our table for 
some time, and we understand that Volume 12 is out. We will take up the suc- 
cessive volumes, and notice them as fast as we can, and with as much 
attention and thoroughness as their evident merits deserve. ~§. iD. T. 


1 Dreisbach v. Price, 138 Pa. St. 560; 3 Citing cases, to which are added Gibbs 
Zang v>? Wyant, 25 Colo. 551. v. Davis, 27 Fla. 531, 547-550. 
2 Citing the above cases. * 25 Colo. 551. 
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ABBOTT'S TRIAL BRIEF. — Brief of Pleadings. In Two Volumes. — Brief upon the Pleap- 
ings in Civil Actions at Law, in Equity, and Under the New Procedure. By AUSTIN 
ABBOTT, of the New York Bar. [The pleadings now more frequently than ever before 
determine the fate of the cause. Technicalities have lost importance; and the just 
principle of fair notice to counsel and court has gained control, and calls for free 
reasoning in view of the results of forensic and judicial experience.| Second and En- 
larged Edition by the Publishers’ Editorial Staff. In two Volumes. The Lawyers Co- 
operative Publishing Company, Rochester, N. Y. 1904. 


The end which the late Mr. Abbott had in view, in writing a series of so- 
called ‘‘ Brief-Books,’’ was to make the path of the practitioner in Amer- 
ican courts more plain. And he certainly succeeded. The first volume 
relates to Demurrers, or Issues of Law; the second, toIssues of Fact. The 
present edition involves an attempt to accumulate the materials which have 
grown since the publication of the first edition, which took place in the year 
1901, — bringing the work down to date, so to speak. In many instances, 
however, the earlier authorities on specific points have been examined to 
develop those matters more fully than Mr. Abbott had done. Many addi- 
tional sections, covering points hot treated in the first edition, have also been 
included. One large new chapter also — that upon Amendments of Pleadings — 
has been added. Much of the work has been done by Mr. Casty W. RUSSELL, 
and all that he did not personally do has been done under his direction and 
supervision. No legal work issued from the press in recent times has had 
such a ‘taking way’’ as Abbott’s Brief Books. They were not designed as 
theoretical treatises, but as brief statements of doctrine and collections of 
decisions supporting those statements. They are in an eminent degree 
digests; but then digests are often the most useful Jaw books which we have, 
and it seems to be so in this instance. The publishers have presented these 
volumes in a very agreeable shape. 


ROMBAUER’S AUTOBIOGRAPHY.—The History of a ‘Lite, by ROpERICK E. 

ROMBAUER. 

“ He most lives who thinks most, 
Feels the noblest, acts the best.” 
— Bailey. 

We have at the outset two objections to make to this book: there is not 
enough of it, and it contains no portrait of the author. It is well printed, and 
in point of matter and manner it is fascinating; but we want the learned 
author to get out the second edition containing a great deal more of an- 
ecdotes and reminiscences, and we want it dressed up in the best style in the 
printer’s art, and bound in blue and gold. What we mean is that this book 
should be expanded until it is something more than a story of a life, but is the 
story of the life, times and contemporaries of the remarkable man who has 
written it. As it is, this book is a short personal autobiography of Hon. Rop- 
ERICK EMILE ROMBAUER, who held several judicial positions in the State of 
Missouri. 

In reviewing this remarkable book we do not know where to commence. 
We find that every paragraph of it is replete with interest. It is evi- 
dently written for the immediate perusal of Judge Rombauer’s family and 
near friends. The preface states that it is written from the motive that the 
scant information which we possess of the lives of our ancestors ought not to 
be lost, and from the feeling that there is not a life so humble but that its accu- 
rate history may be of some use to others. 
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Here is the story of the life of a man born in Hungary in the year 1833, 
though not of Magyar, but of German stock, as the name indicates. Indeed his 
ancestors were old Saxons, and consequently belonged to that branch of the 
great German family who, according to the hypothesis of Sir Edward Creasy, 
were the Saxons who settled England, and who, at an earlier day, overcame 
under Hermann (Arminius) the three legions of Varus, the news of which 
made Augustus tremble and exclaim: ‘‘ Vare, Vare, reddi mihi mes legiones.” 
They were, not excepting the Franks, the most warlike of the German family. 
We catch a glimpse of young Rombauer (throughout this book affectionately 
called Roderick), in the midst of the Hungarian revolution of 1849, in which one 
of his older brothers was killed in battle and lies buried in an unknown grave. 
His father was a manufacturer of arms for the patriots, but was captured by 
the Russians, though he effected his escape in the disguise of a journeyman, 
and succeeded in passing the Austrian frontier and in reaching America. In 
1851 Roderick having reached the age of eighteen the rest of the family 
migrated to America on an emigant ship which crossed the North Sea and sailed 
to the northward of the British Isles. His last look at Europe, until he revis- 
ited his native land in the year 1896, was thus described by him in replying to 
an address made to him by Hon. SaMUEL T. GLOVER at a banquet tendered to 
him by the St. Louis Bar at the expiration of his term of service as Judge of 
the Circuit Court of St. Louis County :— 

‘* Nineteen years ago I stood on the deck of an emigrant ship, far east, in a 
northern sea. Before me lay the vast expanse of an ocean that separates two 
continents; behind me the peaks of the Shetland Islands, glowing red in the 
rays of the setting sun. Slowly our ship floated into the vast waters, and the 
night. Standing upon the deck, I turned and looked eastward until the dark- 
ness and the distance hid the land, and then a feeling of sadness and desola- 
tion came over me. It was the last land of Europe that I saw, and the last 
that I am ever likely to see again. The wooded hills among which I spent my 
childhood days; the college green with its merry faces; the silent church- 
yards, resting-places of my departed friends, all seemed to crowd around me 
as for a last farewell. Before me lay the future more promising and more re- 
munerative — boy though I was, I felt that well, but behind me lay the places 
grown dear by many memories — places that I should never see again.”’ 

When, in the year 1894, Louis Kossuth, the great Hungarian patriot and 
orator, died in Italy, memorial services were held in many of the cities of the 
civilized world, among them the city of St. Louis. Judge Rombauer was 
selected as the orator of the occasion. In this speech he gives us one or two 
personal glimpses of the great struggle and that the men who participated in 
it, none of them more interesting than that in which he describes his first and 
last physical view of Kossuth and his surroundings: — 

‘Tt was in the summer of 1848 when, with a boy friend, I entered the gallery 
of the Hungarian Parliament. The honeymoon of the Revolution was over 
and troubles had commenced. The Banus of Croatia was on his hostile march 
toward the capital. Below us was a sea of interesting faces representing the 
political intelligence of the nation. The massive head of Deak who afterwards 
became the great pacificator, that of the flery Boethy, of the eloquent Bezeredy 
and Klausal. The curly head of Petofy, sweetest of oriental poets. The de- 
bate was heated and the excitement intense. A man in the uniform of a pri- 


{ 
t 
‘ 
&§ 
? 
} 
q 
q 


XUM 


BOOK REVIEWS. 631 


vate of artillery left the Government bench and mounted the tribune. All men, 
high or low, were soldiers in those days. I knew him at once, though I had 
never seen him before. He began in a low, melodious voice, with cheeks pale 
and eyes dim, having recently risen from a sick bed, but as he warmed with his 
subject, his eyes became radiant, his face animated, and his voice rang out like 
a clarion note, filling the most remote recesses of the immense hall and carry- 
ing conviction to every heart. Never until then had I fully realized the power 
of the human voice, and its magnetic force, when wielded by genius; and had 
he called upon me to follow him into the very jaws of death, I would not have 
hesitated. 

“Tt was one year later, in the summer of 1849, when last I saw him. The 
closing days of the great tragedy were close at hand. The combined Austrian 
and Russian armies were pressing our forces southward. The refrain of the 
nation’s war hymn called passionately on God for aid, because all human aid 
seemed to fail. It ran thus: — 


“ And, O God, thon great God of the Magyar race, 
To thy people, thy good people, thy true people, show thy grace; 
Aid thy children, put thy power into their hands, 
And thy world-destroying ire on the keen edge of their brands.” 


‘It was a moonlight night, on one of the great public squares, in a town 
of Southeastern Hungary. The square was filled with men, many of whom 
wore the red cross fastened to their breast, because Kossuth was preaching the 
crusade. He stood upon a balcony on one side of the square, and his voice 
again rang out like a clarion note, filling every recess of the immense square 
and finding its way to every heart; it had lost none of its force and none of its 
alluring power. And when he ceased there was a shout which made the welkin 
ring. It also was a moriamur, but not pro rege nostro. It was a morituri 
salutamus of Freedom’s gladiators addressed to their country. 

* And next day there was the gathering of men, and fluttering of standards, 
and the shrill bugle note; but alas, it was but 


“ Blow, bugle, blow, set the wild echoes flying, 
Blow, bugle ; answer, echoes dying, dying, dying.” 


The struggle of poverty through which young Rombauer went, while yet a 
stranger in a strange land, and the incidents of his acquisition of a legal educa- 
tion at Harvard, afford an inspiring example to the youth of our country, and 
are thus graphically related: — 

**In 1855 his father died in Davenport, lowa. Roderick was at his bedside 
during his last moments and felt the blow very keenly. He was kept in Daven- 
port for a considerable time in winding up, as administrator, the very limited 
estate which his father left, and then returned to Quincy, Illinois, to devote him- 
self to the study of the law. He entered for this purpose the office of Williams 
& Lawrence, the former afterwards Chief Justice of Kansas, and the latter Chief 
Justice of Illinois. The very excited political campaign of 1856, in which he 
followed the banner of Free Soil, Free Speech, Freedom and Frémont, and in 
which he took an active part both as writer and speaker, interfered materially 
with his law studies. At the unsuccessful termination of the campaign, how- 
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ever, in November, 1856, he went to Cambridge, toattend the Dane Law Schooi 

of Harvard University. It seemed a desperate venture, since the young man 
was almost wholly without means. Upon arriving in Cambridge he set about 
at once to earn something towards defraying the expenses of his maintenance 
and education. He earned small sums by giving lessons in German and in 
fencing, and by charginga small amount for the use of a gymnastic apparatus, 
which he had erected in his room, and which, strange to say, was the first 
gymnastic apparatus in use in Cambridge. After the very active physical life 
which he had led heretofore, confinement began to tell upon him, and the fencing 
lessons and gymnastic exercises served the double purposes of improving 
both his health and slender means. Later on, when his professors knew him 
better, he was enabled to earn large sums in doing some work in the line of his 
profession. He was selected to write some notes to Prof, Washburn’s work 
on real property, and together with his friend Richard Olney, afterwards 
famous as the Secretary of State of the Cleveland administration, was selec- 
ted to get up a new edition of Angell & Ames on Corporations. Even that class 
of work, however, was very poorly paid for in those days. 

While the young man in those days was wretchedly poor, he was morbidly 
proud, a trait which caused him a good deal of suffering then and thereafter. 
The following incidents furnish illustrations. Prof. Washburn had advanced 
him some money, which he thought the young man was not spending judiciously, 
and wrote to him a kindly and well-meant note on the subject. Roderick at 
once retorted with a defiant letter, concluding: ‘I demand justice, and not 
charity. Charity 1 seek of no one, not even of a friend short of my God.” 
Prof. Washburn was dumfounded at this outburst, and asked the intervention 
of Prof. Parker, and it took all the persuasive powers of the latter to convince 
the young man that no offense was intended, and he thus effected a reconcilia- 
tion. Both professors took a very warm interest in this unmanageable young 
man. They both corresporded with him to some extent after he left college, 
and when he visited them many years thereafter, he learned that they had 
followed his career at the bar with interest. They were both of the highest 
type of American gentlemen. God keep their memory green. 

His first essay as a politician was when he ran for office of Judge of the 
Law Commissioners Court of the City of St. Louis in 1863,—a courtof a 
limited civil jurisdiction, but from which appeals lay direct to the Supreme 
Court. The Republican party to which he then belonged was split into two 
factions, and the name of the candidate of each faction was upon the Republi- 
can ticket, and the voter had to erase for whom he did not vote. This state 
of things put upon the young candidate the necessity of making a personal 
canvass, first to overcome his Republican competitor, and after that to over- 
come his Democratic competitor. He made the canvass with that thorough- 
ness with which he did everything else, as witness his description of it: — 

* Roderick saw the necessity of making an active personal canvass (the first 
and last of that kind he ever made), to which, in company with a personal 
friend, who was an adroit politician, he devoted all his time and energy for 
many weeks. He drank with the husbands and fathers, and danced with the 
wives and daughters on all conceivable occasions. He made the personal ac- 
quaintance of the rural population, and gained their confidence by discussing 
topics with them in which they were mainly interested, and he succeeded in 
gaining the support of the army vote, then quite a factor. At the flaal poll 
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it was found that he had distanced his competitor, on the Republican ticket, 
by beating him twenty to one, and that he led his Democratic competitor by 
over three thousand votes. Thence and thereafter he was looked upon as a 
very popular man, and became quite a power in politics. Roderick at that 
time had just passed the constitutional age of thirty, was the youngest judge 
of a court of record in the State of Missouri, and was so youthfal in appear- 
ance that he was forced to carry his baptismal certificate with him, to satisfy 
the incredulous of his eligibility.’’ 

His administration of the office of the Law Commissioners Court gave such 
public satisfaction that when, in 1867, a vacancy occurred in the office of Judge 
of the Circuit Court of St. Louis County, of which the city of St. Louis then 
formed a part, Judge Rombauer was appointed by the Governor to fill the 
unexpired term. At the close of his official term as judge of the Circuit 
Court the Bar of St. Louis gave him a banquet at which the eminent SamueL 
T. GLOVER, one of the greatest lawyers that ever practiced in Missouri, pre- 
sided. This speech cannot be omitted from the present sketch. Mr. GLOVER 
said: — 

“‘ Judge Rombauer: You behold around you « large assembly of gentlemen, 
composed of members of the St. Louis Bar, and others, your fellow-citizens. 
This assemblage, Iam directed to say to you, has met in your name. This 
social scene, this elegant repast of which we are soon to partake, has been 
provided by friends to do honor toyou. It is tendered, Sir, as a small memo- 
rial of the confidence and respect with which you are regarded by the bar and 
by the community. Its purpose is to say to you, in modest, unostentatious 
and truthful terms, that during the years in which you sat on the bench of the 
Circuit Court of St. Louis County, you filled the place of an industrious, faith- 
ful, learned and just judge. You will allow me to add that, in my opinion, 
of all positions under government, that of judge is least desirable for its 
worldly emoluments, while no other is so full of labor and responsibility. 
True, the judiciary has an equal rank with the other departments of the gov- 
ernment. True, it is set forth in the Constitution as a co- ordinate department. 
It demands the highest order of talent and the greatest culture. Undoubtedly 
its toils are incessant, and its value to the State incapable of estimation. 

But, alas for its honorand influence, our American judiciary is the feeblest 
power in the State. Ina million of people you will find probably only ten or 
twenty judges. This is the whole great judiciary department of the Constitu- 
tion. The legislative and executive power, wielding the patronage and wealth 
of the community, attract the gaze of the multitude, and impress the popular 
mind with a transcendent force. These are surrounded by a throng of fol- 
lowers, who shout continually in their ears the notes of praise and adulation. 
The judiciary has no favors to bestow. The judge has no retainers, no fol- 
lowers at his heels. His labors are mostly performed out of sight, and are 
unappreciated when performed. It is the business of ignorance and impru- 
dence to misapprehend and misrepresent his ablest and purest judgments. 
Even when the unprincipled charlatan assails his motives, he dares not to 
defend himself. It is a wonder that the judiciary should not, as a department 
of the State, possess influence enough to secure a salary equal to the rewards 
of labor in any other place of toil? We who inhabit the walls of yonder 
courthouse, who know something of the work our judges do, and that no such 
endless exhausting work is done elsewhere, can appreciate the measure of 
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justice, which the other departments have meted out to our brethren of the 
bench. 

But, sir, I forget. I am only to welcome you here to-night, which I do 
most cordially. The reward of judicial labor here, I believe, consists mainly 
in the mental training which elevates and adorns the man, though it may not 
improve his estate; and in the sense of gratification which follows upon the 
memory of great and arduous duties well performed. All these we know are 
yours.”’ 

The writer of the sketch reproduces from these pages, though with some 
diffidence, two letters which were personally written by him. The first isa 
short testimonial to the personal relations of the writer with Judge Rombauer, 
containing an expression of the benefit of which the writer derived from those 
relations. The second expresses what was and is the opinion of the writer of 
Judge Rombauer in the language quoted by Judge Rombauer in this autobiog- 
raphy. 

The relations which existed between himself and his associates on the bench 
will appear in part from the following: When Judge Thompson, after leaving 
the bench, completed his exhaustive Commentaries on the Law of Private 
Corporations, he addressed to him the following letter: — 


June 4, 1895, 
D&aR JUDGE ROMBAUER: 

‘©My publisher will hand you a copy of my work on Private Corporations. 
Three volumes.of it are now issued, and will be delivered to you together, and 
the others will follow about two months apart. 

** | offer this trifling gift in memory of the eight years during which we were 
associated together, as judges of the same court. I feel that I am offering it 
to one of the first, if not to the very first, of the lawyers of Missouri, and 
that, extensive as it is, your attainments are such that you will not be able to 
learn much out of it. I reflect also upon the great advantage, in an educational 
point of view, which I derived from my official association with you. Your 
tuition was thorough, and your discipline severe, and the training which I 
received under you — if I may so put it—contributed materially to the forma- 
tion of more accurate habits of thought on my part, and to make me a better 
lawyer than I otherwise would have been. 

** Very truly yours, 
D. THOMPSON.” 


Two years after this when Roderick’s appointment to a position as Judge of 
the Supreme Court of the United States was strongly urged, Judge Thompson 
wrote toa mutual friend who was supposed to have considerable influence with 
the National Administration, as follows: — 


My Sir: 

‘*A number of the friends of Hon. Roderick E. Rombauer have conceived the 
idea of bringing his merits to the attention of the President in view of a pos- 
sible vacancy on the Federal bench. You will, perhaps, recall that I was a 
judicial associate of Judge Rombauer for eight years in the St. Louis Court of 
Appeals. You will possibly conclude from the circumstances that I am quali- 
fied to speak of his merits as a lawyer, a judge anda man. He has hada 
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judicial career in Missouri, which, though not continuous, aggregates about 
twenty years. He had a good foundation for such a career in the fact of being 
a graduate of the Dane Law School of Harvard University. He was elected to 
the bench in St. Louis as soon as he arrived at the legal age to qualify him for 
that office.. He served a term as Judge of the Law Commissioners Court of 
St. Louis, another term as Judge of the Circuit Court; and then, after a con- 
siderable interval of practice at the bar, which was only in the most important 
causes, and which was very successful, he was induced to become a candidate 
for the office of Judge of the St. Louis Court of Appeals, which, it may not be 
known to non-residents, is one of the two appellate courts of the State of Mis- 
souri, subordinate in some particulars only to the Supreme Court. He was 
elected by a greatly increased vote over the vote which was received by the 
candidates for political and administrative offices on his party ticket. He 
served for twelve years as a judge of the court, the last nine years of which he 
was presiding judge. He was nominated by a judicial convention of the 
Republican party, but was defeated of re-election at the last election, though 
he again ran considerably ahead of the party ticket. His renomination was 
promoted by ‘the best lawyers of his appellate district without distinction of 
party. In some of the meetings held by those lawyers forthe purpose of bring. 
ing him forward as a non-partisan candidate, the opinion was freely expressed, 
that he was the best appellate judge in the State. I doubt whether it would be 
saying too much in his behalf to express the opinion that he is the best appellate 
judge that ever was in this State. 

“His character as a judge is distinguished by an absolute impartiality and 
utter indifference to the question who the parties to a litigation before him 
may be; the firmest determination to decide every question according to the 
settled rules and principles of law, and where those rules and principles are 
unsettled, according to the right of the case, without regard to whether his 
conclusion may hurt or help stranger or a friend. 

*‘ Judge Rombauer’s work while on the St. Louis Court of Appeals was not 
only distinguished by its quality but by its quantity. He turned out a 
phenomenal amount of work in a court which was always overcrowded, and all 
of his work was of a very high grade. I need not say to you who have known 
Judge Rombauer longer than I have, that he is held in the greatest reverence 
and esteem in the community where he has so long lived. As a citizen his 
character is of the very highest; asa politician he isa Republican, and, as such, 
ajhealthy partisan, firm but enlightened; as a lawyer, he is strong and diligent; 
as a judge he is upright, firm, impartial, learned and laborious ; — in fact he is 
a strong man —an exalted character — a great judge. His appointment to the 
Federal bench would ornament and strengthen it. 

“Yours very respectfully, 
“Seymour D. THOMPsON.” 


One book review does not necessarily preclude another. We hope to find 
time and space to delve further in the mine of good things which this book con- 
tains, and especially to show that its author, in addition to being a civil en- 
gineer, a thorough lawyer, and a great judge, is a poet of no mean pretensions 
writing, it seems, with equal facility both in the English and the German 
language. 
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WOMACK ON PRIVATE CORPORATIONS IN NORTH CAROLINA. — The Law of Private Cor. 
porations of the State of North Carolina, Containing Existing Statutes and all Deci- 
sions of the Supreme Court of North Carolina down to and Including Volume 133, anda 
Collection of Corporate Forms. By THomMas B. WOMACK, Late a Judge of the Superior 
Courts of North Carolina. Presses of Edwards & Broughton, Raleigh. 1904. 


This work contains the following dedication, expressing a sentiment in which 
we heartily concur: — 

‘* Dedicated to CHARLES BRANTLEY Aycock, North Carolina’s Able, Eloquent 
and Progressive Governor, in Appreciation of the Great Industrial Progress 
Made by the State during His Wise Administration.” 

The scope of this work is described in the preface as designed ‘‘ to present 
in a terse form the general propositions of law relating to and governing private 
corporations, and wherever practicable to state them in the language of the 
Supreme Court of North Carolina, or at all events to give a digest of the deci- 
sions of that court on the subject.”’ It has been especially desired to bring to- 
gether, in a fairly logical manner, all of the adjudications of the Supreme Court 
of North Carolina on this subject, ‘‘and to supplement them by adding the 
conclusions reached in other States on questions not yet determined in North 
Carolina.’? The author seems to have succeeded admirably in carrying out this 
design. He bespeaks for his work the same generous support and freedom 
from hypercritical censure that the profession has given to his former efforts. 
Looking through its pages we do not find anything which seems to deserve 
censure, hypercritical or otherwise. 


North Carolina is fortunate in having adoped by statute a comprehensive sys- | 


tem of law pertaining to private corporations. But as these statutes are com- 
paratively new, there are few decisions of the Supreme Court of that State 
expounding them. This has justified the learned author of the present work, 
in reaching out into other States for decisions expounding similar statutes, and 
also in quoting from the leading authors of works on this subject. We com- 
mend this work to the profession, not only in North Carolina, but in other 
States. 


FARNHAM ON WATERS. — The Law of Waters and Water Rights International, National, 
State, Municipal, and Individual, Including Irrigation, Drainage, and Municipal Water 
Supply. By HENRY PHILIP FARNHAM, M. L. (Yale), Associate Editor of the Lawyers’ 
Reports Annotated. In3 volumes. Rochester: The Lawyers’ Co-Operative Publishing 
Company. 1904. Price $18.00, delivered anywhere in the United States. 


We have here a treatise in three large and handsome volumes, embracing 
3136 pages all told, and covering the whole subject of waters in all its ramifi- 
cations, with a copious table embracing about 17,000 cases, and a thorough in- 
dex (by Cyrus W. PHILLIPs) embracing 124 pages. The author has long 
been a member of the editorial staff of The Lawyers’ Reports Annotated, and 
the builder of this index is a member of the same editorial force. The scope 
of the work is said to be such as to embrace everything that is wet. We may 
best convince our readers that such is the fact by offering to them a list of the 
chapter headings, giving the pages devoted to each subject. 


Part I. Rights of States and Nations. 


Chapter I. — International Rights, pp. 3-46. 
Chapter II. — Constitutional and Statutory Rights, pp. 47-96. 
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Part II. Rights Between Public and Individual. 


Chapter III. — Rights of Navigation, pp. 100-163. 

Chapter IV. — Title to Bed and Shores of Water Ways, pp. 164-277. 

Chapter V. — Rights of Riparian Owner, pp. 278-347. 

Chapter VI. — Alteration, Improvement, and Destruction of Waterway, pp. 
348-447, 

Chapter VII. —Canals, pp. 448-505. 

Chapter VIII. — Harbors, Wharves and Docks, pp. 506-596. 

Chapter IX. — Public Use of Water, Banks and Shores, pp. 596-687. 

Cnapter X. — Municipal Water Supply, pp. 688-896. 

Chapter XI. — Drainage, pp. 897-1199. 

Chapter XII. — Ferries, pp. 1200-1272. 

Chapter XIII. — Bridges, Fords, Levees and Other Public Improvements, pp. 
1273-1359. 

Chapter XIV. — Fisheries, pp. 1360-1451. 

Chapter XV. — Boundary of Public Grants, pp. 1452-1489. 

Chapter XVI. — Artificial Body of Water; Taxation, pp. 1490-1501. 

Chapter XVII. — Unsafe Streets and Premises, pp. 1502-1524. 

Chapter XVIII. — Nuisances; Offenses, pp. 1525-1547. 


Part IIL. Rights Between Individuals. 


Chapter XIX.— Rights in Watercourses, pp. 1551-1761. 

Chapter XX. — Damming Back Water of Stream, pp. 1763-1893. 

Chapter XXI. — Irrigation, pp. 1894-2015. 

Chapter XXII. — Appropriation, pp. 2016-2233. 

Chapter XXIII. — Mill Rights, pp. 2134-2184. 

Chapter XXIV.— Grants and Contracts, pp. 2185-2315. 

Chapter XXV.— Licenses, Easements and Artificial Conditions, pp. 2316-2460. 
Chapter XX VI. — Ownership of Bed and Water Front, pp 2461-2505. 
Chapter XX VII. — Water as a Boundary or Monument, pp. 2506-2536. 
Chapter XXVIII. — Structures on Bed, pp. 2539-2551. 

Chapter XXIX.— Surface Water and Drainage, pp. 2554-2709. 

Chapter XXX. — Subterranean Waters; Springs and Wells, pp. 2710-2757. 
Chapter XXXI.— Rights Between Landlord and Tenant, pp. 2758-2794. 
Chapter XXXII. —Negligent and Wrongful Acts, pp. 2795-2830. 


It will be seen from the above that this great work includes all questions of 
international, national, State, municipal, and individual ownership, rights and 
liabilities. It is in short a complete and up-to-date presentation of the general 
subject of ‘‘ Waters ’’ in every one of its numberless ramifications — an exposi- 
tion of the law of everything with which water hasan intimate or remote con- 
nection, As already said, the author has been for twelve years an assistant 
editor of that great series of cases known as the Lawyers’ Reports Annotated, 
and numerous extensive editorial notes signed “‘ H. P. F.’’ attest his learning, 
diligence and accumen. We do not, however, rest our favorable judgment of 
this work upon the reputation of Mr. Farnham. Every page to which we have 


turned ‘attests his learning, his accuracy, and his discriminating use of the 
judicial authorities. 
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As a want of time, before going to press, has precluded such an independent 
examination of this work as its evident merits deserve, we are forced to con- 
tent ourselves with reprinting some observations which we find in a booklet 
issued by its publishers, with which we suspect the learned author has had 
something to do: — 

‘The rules governing rights in, upon and concerning waters form one of 
the most important branches of the law, when viewed in the light either of the 
demands which their application has made upon the courts, or of all the social 
and economical relations which are affected by them. Their applications enter 
into not only the substantive law governing real property, the relation of land- 
lord and tenant, contract rights between subject and subject, and the rights of 
nations, and the relation of sovereign and subject, — but also into the deriva- 
tive law as found in the question of liability for torts, active and passive, and 
the abatement of nuisances. 

‘Tt was intended from the start to make this work complete on every branch 
of the subject — in effect, to close this chapter of the law at 1904, leaving noth- 
ing to be looked for, directly or inferentially, connected with the subject of 
‘waters.’ To that end not only the 17,000 cases here cited, but every volume 
of every series of reports, American and English, has been examined page by 
page. Every case in the slightest degree involving the question of water- 
rights, or which throws any light upon any branch of the subject of waters, 
has been brought ‘ under the microscope.’ 

*¢ The thoroughness and minuteness in this mere preliminary work, extend- 


ing over a period of 12 years, would have involved prohibitive expense were it . 


not for the fact that it was done in connection with the annotation and edi- 
torial work in the Lawyers’ Reports Annotated. 

** At the outset, a cursory examination of the cases seemed to indicate that 
the rules in different jurisdictions were very conflicting. Getting at the actual 
decisions, however, it has nearly always been found that they are very uniform. 
All the apparent conflict arises from the attempt to state general rules, which 
the actual decisions do not bear out. Citation is therefore limited to the exact 
points decided, ignoring the general rules laid down except so far as they are 
supported by the actual decision. 

‘“‘The work has thus been both analytic and synthetic, sifting the grain of 
decided law from the chaff of judicial comment, and giving the homogeneous 
body to be assimilated into the every-day work of the practitioner. 

‘In the search for precedents the lawyer must remember that the author 
states fundamental principles and from them develops their application by the 
courts, as shown by the cases. This treatment of the subject, involving as it 
does a commentary on the law of waters, calls for an outlay of more space than 
would the usual grouping of cases under general statements, with nothing to 
indicate their direct bearing. It is believed, however, that the saving of time 
and labor will justify this course to those who are seeking either statements of 
general principles or particular precedents. 

‘© To determine the scope of a rule in a particular case it is necessary to con- 
sider who are the parties. Rules which may be applicable between opponents 
in one relation may not be so between those in another. The work therefore 
has been divided with reference to the relation between the parties to fhe con- 
troversy, so that their bearing may be easily recognized. : 

“ While ‘ Farnham on Waters’ covers all the subjects ordinarily incorporated 
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in such treatises, and with extraordinary fullness and minuteness, attention 
should be called to the subjects either not found in former text-works or nearly 
always superficially treated. ; 

“ The question of ‘ Municipal Water Supply’ and ‘ Sewage’ is one of para- 
mount interest in any municipality or town of even moderate proportions. 
Nearly 600 pages of text are devoted to this subject alone — enough to make 
in itself one standard sized text-book. Every municipal attorney in the United 
States should own it. 

‘An entirely new subject is developed in the chapter on ‘ Landlord and 
Tenant,’ involving questions of water taxes, drainage, water piping, etc. 

“ Another index-title which shows a wonderful development is the subject 
of ‘Local Assessments’ for sewers, involving the front-foot rule, and tax on 
district benefited. 

‘‘ The table of contents shows no chapter devoted to Railroads but the Index 
shows over 4 pages of single line references to matters directly affecting them, 
and referring to hundreds of questions which the railroad attorney is daily 
meeting. 

‘Noticeable also are the subjects of ‘ Drainage’ as developed in four pages 
of the Index, ‘ Eminent Domain,’ involving the acquiring of water-rights, and 
the injury to water-rights by acquiring adjoining property, ‘ Nuisances,’ ‘ Sur- 

gace Waters,’ and many others never before treated in a work on waters.” 


9 Cyc. — Cyclopedia of Law and Procedure, Edited by WILLIAM Mack and Howarp P. 
NasH. Volume IX. New York: American Law Book Company. London: Butterworth 
& Company, 12 Bell Yard. 1903. 

The articles in this number are: Contempt, by EUGENE McQUILLIN, of the 
St. Louis Bar; Mr. McQuillin is favorably known to the profession as the 
author of the work on Municipal Ordinances reviewed in our last number.' 
He has been a frequent contributor to the AMERICAN Law REVIEW, and is the 
author of several works of a local character. He deals with the very impor- 
tant, and, to a lawyer, always interesting subject of Contempt of Court, in 69 
of these great pages, the text being clear and well arranged, and the notes being 
chock full of meat. The next important article relates to Continuances in Civil 
Cases. It is written by RopertT Grattan, who is one of the University of 
Virginia men, and is a nephew of Grattan, the Virginia reporter, author of so 
many well-edited volumes. These 88 pages are the handiwork of Mr. GRATTAN, 
and, like the pages of Mr. McQUILLIN, are distinguished by the copiousness and 
abundance of the citations and notes, which in some cases climb almost to the 
top of the page and leave only a line or soof text. Next comes an article by 
Frank E. JENNINGS on Continuances in Criminal Cases, comprising 50 pages 
similarly constructed. The great article of this volume is Contracts, by Prof. 
JOHN Davison Lawson, LL.D., D.C.L., Dean of the Law School of the Uni- 
versity of Missouri. Professor Lawson needs no introduction to the readers of 
the AMERICAN Law Review. His article of 579 of these great pages, is of 
course an outline treatise on the Law of Contracts. Dr. Lawson is the author 
of a work very much used in law schools and law offices, called “* Lawson on 
Contracts,’’ and of another work on “ Bailments.’’ The subject of Contracts was 
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also included in the subjects assigned to him for lectures in the Missouri State 
University Law School. He therefore approached it as afamiliarsubject, when he 
began to write this article. The matter contained in it is about as much as is 
contained in two ordinary law volumes. This article gives a distinctive charac- 
ter and value to Volume 9 of ‘‘ Cyrc,’’ comprising, as it does, considerably more 
than half of the volume. It would be trite to say that this article alone is worth 
the price of the book. Itis worth a great deal more than the price of the book. 

And here we may stop and speculate upon the question how the publishers of 
this series can afford to sell these great volumes, which must cost them so 
much money in preparation, in editing, and in printing, at the price of $6.00 
each. We know that the leading and only Digest which we now have of all 
American cases, is sold for that price; but the labor of making a Digest is 
much less than the labor of writing, arranging, and editing the articles con- 
tained in one of these volumes. It is a striking illustration of what can be and 
is achieved by modern combination and modern methods. 

The other principal articles of this volume are: Contribution, 30 pages, by 
Ernest H. WELLS; Conversion, 47 pages, by WatTrer H. MicuakL; Copy- 
right, 101 pages, by EpMuND WETMORE. Mr. WETMORE probably leads the 
American Bar in practice in copyright and trade-mark cases. He has enjoyed 
the distinction of being president of the American Bar Association, and was the 
counselor of the American Law Book Company in its successful copyright liti- 
gation with the Edward Thompson Company, noted in former numbers of this 
Review. Mr. MicuHaEt returns to us in an article on Coroners, 8 pages in 
length, and, apparently, sufficient for the purpose of the present work. 

Scattered all through this work in their appropriate alphabetical places, are 
definitions of words and phrases, the work of a competent editor, Mr. GkorGE 
A. BENHAM. In fact, this is alaw dictionary combined witha cyclopedia. Those 
who have it on their shelves ought to bear this in mind and ought to use it as such. 
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